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REQUEST FOR DIRECT APPELLATE REVIEW 

 

 Plaintiff/Appellant Eric Salmonsen hereby requests this case be heard directly 

by the Supreme Judicial Court.  Specifically, the Plaintiff seeks review of the 

Superior Court’s allowance of the Defendant Twenty One Corp.’s motion for 

summary judgment on the Plaintiff’s allegations of a dram shop violation and 

negligence.  Plaintiff seeks to have this Court reconsider the standard of “visibly 

intoxicated at the service of the last drink” in dram shop cases as applied to injured 

third-parties, and to consider the propriety of a negligence claim against a liquor 

establishment for its service of alcohol while violating its own rules intended for the 

safety of third persons, which in this case led to a head-on automobile crash and 

severe injuries to the innocent Plaintiff. 

PRIOR PROCEEDINGS 

 

 A complaint was filed on April 24, 2018, in the Worcester Superior Court by 

Mr. Salmonsen against Erin Hubbell alleging negligence and reckless conduct for 

injuries sustained in an automobile crash.  The Plaintiff amended the complaint on 

August 28, 2018, adding Twenty One Corp., d/b/a/ Yong Shing (“Yong Shing”) as a 

defendant and adding a dram shop count.  After discovery was completed, the 

Plaintiff amended his complaint again.  The second amended complaint added a 

count of negligence against Yong Shing, alleging that the employees failed to follow 

the corporation’s own rules and guidelines for the service of alcoholic beverages 
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that, in part, required its employees to observe patrons for signs of intoxication from 

the time of entry into the bar until the customer’s exit (Addendum A, page 23).  Yong 

Shing’s failure to follow its own rules for service of alcoholic beverages resulted in 

an intoxicated patron (Erin Hubbell) leaving the bar and driving away, causing a 

head-on automobile crash approximately one-half mile from the bar.  This collision 

caused severe injuries to the Plaintiff.   

 Defendant Yong Shing filed a Motion for Summary Judgment arguing the 

claims against it should be dismissed by alleging no evidence was presented proving 

Ms. Hubbell was visibly intoxicated at the service of her last drink.  The Worcester 

Superior Court (Sullivan, J.) allowed Yong Shing’s Motion (Addendum C, page 46), 

reasoning that there was no “direct evidence of signs of intoxication at the time of 

service by the defendant.” (Addendum C, page 51).  The court also dismissed the 

negligence count, likening it to a Mode of Operation theory and ruling that “Mode 

of Operation has not been permitted as substitute evidence for visible signs of 

intoxication at the time of service in a liquor liability claim.”  (Addendum C, page 

53).  The trial court also denied the negligence claim on the basis that there was no 

evidence of Hubbell’s visible intoxication while inside the bar. 

STATEMENT OF FACTS 

(Addendum E, page 70) 

 

On March 24, 2017, Erin Hubbell and a friend entered the bar owned and 

operated by Twenty One Corp. d/b/a/ Yong Shing.  (E, page 72, ¶11).  Ms. Hubbell 
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(and her friend) ordered drinks at the bar.  (E, page 73, ¶17).   Mrs. Hubbell opened 

a tab at 8:01 pm and closed the tab at 8:44 pm. (E, page 83).  Ms. Hubbell left the 

restaurant and got into her vehicle.  (E, page 79, ¶34).  Ms. Hubbell then drove onto 

Auburn Street and headed in a westerly direction.  (E, page 79, ¶34).  She drove one-

half mile from the bar and was involved in an automobile crash with the plaintiff.  

(E, page 15). 

At 8:55 PM, the Auburn Police received a call for an automobile crash on 

Auburn Street.  (E, page 84).  The crash occurred near 185 Auburn Street (E, page 

84).  The Yong Shing is located at 90 Auburn Street (E, page 84).   Ms. Hubbell’s 

vehicle crossed into the eastbound lane and struck Mr. Salmonsen’s vehicle head-

on.  (E, page 85, ¶36 response).  The police officer immediately noticed a “strong 

odor of alcoholic beverage coming from her breath, slurred speech, bloodshot glassy 

eyes, and appeared unsteady on her feet."  (E, page 86).  Ms. Hubbell admitted to 

operating the motor vehicle that struck Mr. Salmonsen.  (E, page 86-87).  She 

admitted to drinking a glass of wine and a Mai Tai, and explained that she had just 

come from the Yong Shing bar.  (E, page 85).  She told the police officer, “I shouldn’t 

have been driving.”  (E, page 85).  She refused field sobriety tests (E, page 81, ¶40) 

and a breathalyzer test (E, page 81, ¶40).  The arresting officer formed the opinion 

that Ms. Hubbell was under the influence of intoxicating liquors and that she was 

visibly intoxicated at the scene of the crash.  (E, page 86). 
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Ms. Hubbell was charged with Operating a Motor Vehicle Under the Influence 

of Intoxicating Liquors Causing Serious Bodily Injury and Operating a Motor 

Vehicle Negligently so as to Endanger the Lives and Safety of the Public.  (E, page 

86-87).  Ms. Hubbell admitted to sufficient facts to these charges in the Worcester 

District Court.  (E, page 85).  At the hearing, Ms. Hubbell identified the last place 

she drank alcohol to be the Yong Shing.  (E, page 86). 

During the course of discovery, the owner of the bar was deposed as the Rule 

30(b)(6) representative of Yong Shing (Twenty One Corp.).  The bartender, Loo 

Meng (“Randy”) Cheah and the bouncer, Joseph Duocimo, were also deposed.  They 

all testified about Yong Shing’s rules for service of alcoholic beverages at the bar 

and that they were required to watch patrons for signs of intoxication from the time 

they entered the premises until they left.  The rules were intended to prevent 

customers from becoming intoxicated.  The Rule 30(b)(6) representative testified 

that Yong Shing’s rules for the safe service of alcoholic beverages were meant to 

keep third persons safe, and it would constitute a failure of those rules if a customer 

became intoxicated. 

Issues Presented 

1. Whether a Bar Violating its Own Rules concerning the Safe Service of 

Alcohol Resulting in a Drunk Driver Colliding with an Automobile and 

Injuring a Third-Party Motorist can be found Negligent for Violating 

those Rules 
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2. Whether a Third-Party Plaintiff may Satisfy the Notice Requirement to 

Bar Staff that a Customer is Intoxicated by using “Mode of Operation” 

Evidence as an Alternate Standard to the “Visibly Intoxicated at the 

Service of His/her Last Drink” Dram Shop Negligence Standard 

 

 

ARGUMENT 

1. Whether a Bar Violating its Own Rules concerning the Safe Service of 

Alcohol Resulting in a Drunk Driver Colliding with an Automobile and 

Injuring a Third-Party Motorist can be found Negligent for Violating 

those Rules 

 

[T]he liability of the tavern is grounded on the common law of negligence….”  

Gottlin v. Graves, 40 Mass. App. Ct. 155, 157 n.7 (1996).  “It is only necessary for 

the plaintiff to prove that the defendant took a risk with respect to the plaintiff's 

safety that a person of ordinary prudence would not have taken, and that the plaintiff 

suffered a resulting injury that was within the foreseeable risk.”  Cimino v. Milford 

Keg, Inc., 385 Mass. 323, 330 (1982). 

 “An employee's violation of his employer's rules, intended to protect the 

safety of third persons, is evidence of the employee's negligence, for which the 

employer may be held liable.”  Commonwealth v. Angelo Todesca Corp., 446 Mass. 

128, 138 (2006).  See also, Stevens v. Boston Elevated Ry. Co., 184 Mass. 476, 478 

(1904) (“[T]he violation of rules previously adopted by a defendant in reference to 

the safety of third persons has generally been admitted in evidence as tending to 

show negligence of the defendant's disobedient servant for which the defendant is 

liable.”); and O'Connor v. SmithKline Bio–Science Lab., 36 Mass.App.Ct. 360, 363 
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(2000) (“A reasonable fact finder could determine that [the defendant's] failure to 

assure that its policy was being followed constituted negligence.").  

Yong Shing had rules for the service of alcohol to keep patrons from becoming 

intoxicated and third parties, such as the plaintiff, safe from drunk drivers.  Its 

corporate representative testified that if someone became intoxicated at the 

restaurant, it would constitute a failure of those rules.  On March 24, 2017, Yong 

Shing employees failed to follow those rules and, as a result, Erin Hubbell left the 

bar intoxicated, drove one-half mile, crossed the centerline, and crashed into the 

Plaintiff’s vehicle.  Hubbell told the police officer at the scene that she should not 

have been driving and later admitted to sufficient facts to Operating Under the 

Influence of Intoxicating Liquors Causing Serious Bodily Injury and Operating a 

Motor Vehicle Negligently so as to Endanger the Lives and Safety of the Public.  (E, 

page 17-18). 

The Plaintiff asserts that Yong Shing, like all other businesses, should be held 

liable for injuries caused by its negligent conduct arising from its employees’ 

violation of its rules for service of alcohol.  The Plaintiff also asserts that this Court 

has attached liability for improper service of alcohol supported by evidence that the 

employees violated the bar’s rules for service of alcohol.   
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In Tobin v. Norwood Country Club, 422 Mass. 126 (1996), the country club 

relaxed its rules for service of alcohol which led to the intoxication and death of a 

17-year-old who attended a party at the club.  This Court ruled (at 140), 

The evidence reveals that the club relaxed its normal procedures to 

accommodate a family party of one of its employees, something the 

club had never done before. Mercer allowed the Foleys to use the room 

free of charge, and more guests showed up than the club expected. In 

violation of club policies, Erwin sold multiple drinks on numerous 

occasions, and on at least three occasions permitted a minor to carry 

drinks from the bar. The record also indicates that on another occasion, 

the club had set up a bar in the function room so that the bartender could 

monitor the guests; on this night they decided not to.  On other nights, 

the bartender walks through the function room; on this night only 

Moran entered the room.  Finally, in violation of club rules, Moran 

drank at least three alcoholic drinks while on duty. Yet, the club and 

Erwin, working only for tips, maintained a financial incentive to serve 

as many drinks as were ordered. 

 

This Court also found that, 

[T]he supervisor of the bartenders stated that the bartender's 

responsibility is, whenever he or she has a chance, to stroll through 

the party and make sure everything is being done according to the 

club's policies. That the bartender failed to make this chance knowing 

that minors were present could have been considered negligent 

behavior by the jury. There was also testimony that it was the common 

policy and procedure of the club to make special arrangements for the 

supervision of minors to make sure that they would not be served 

alcoholic beverages. The club's assignment of Moran to this task when 

it was his family members that he was to supervise could have been 

considered negligent by the jury. 

 

Id. at 140, fn. 12.  Thus, this Court recognized in Tobin that a liquor establishment 

can be found negligent for its employees’ failure to follow its own rules.  There was 

no evidence that the decedent was intoxicated at the service of the last drink.  The 

Page 10 



 

 

only testimony was from the decedent’s boyfriend that the decedent “seemed 

intoxicated toward the end of the party….”  Id. at 128.  This Court found sufficient 

evidence to overturn the trial court’s ruling in favor of the country club when 

applying a standard different from the “visibly intoxicated at the service of the last 

drink” dram shop requirement.  As is plain, this Court held the employer liable for 

the employees’ negligence in their violation of the employer’s rules meant for the 

safety of third persons. 

The Plaintiff asserts in the present case that the trial court used the wrong 

standard of proof by inserting a requirement that co-defendant Hubbell had to be 

“visibly intoxicated” at the service of her last drink when dismissing the count based 

on negligence as a result of Yong Shing employees violating the company’s rules for 

safe service of alcohol meant for the safety of third persons.  

As stated above,  Ms. Hubbell was observed by police to be visibly intoxicated 

at the crash scene only a few minutes after leaving the bar, co-defendant Hubbell’s 

statements to police that she should not have been driving, and that Hubbell told the 

criminal court in her sworn testimony that her last drink was at Yong Shing is 

sufficient to allow a jury to determine whether Yong Shing was negligent in its 

service of alcohol and should be held liable for injuries to the Plaintiff. 
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2. Whether a Third-Party Plaintiff may Satisfy the Notice Requirement to 

Bar Staff that a Customer is Intoxicated by using “Mode of Operation” 

Evidence as an Alternate Standard to the “Visibly Intoxicated at the 

Service of His/her Last Drink” Dram Shop Negligence Standard 

 

In Cimino v. Milford Keg, Inc., 385 Mass. 323 (1982), this Court overruled the 

requirement in the Dimond1 case which required the plaintiff prove the bar knew or 

should have known that the intoxicated patron was going to drive an automobile 

when he/she left the bar.  In support of that decision to overturn the requirement, 

This Court ruled, 

Dimond's apparent requirement of scienter has been aptly criticized as 

weakening the liability of establishments that serve liquor on their 

premises ‘precisely where the social interest is strongest -- the area of 

driving under the influence of alcohol.’2 We see no reason why the 

recovery by those injured by that driving should turn on such fortuities 

as the ability of such injured persons to prove that the defendant knew 

or should have known the particular person who caused the injury was 

going to use a motor vehicle.  

 

 Id. at 330 (emphasis added).  This court then announced that to prove the claim 

that a bar negligently overserved a patron, the plaintiff must introduce evidence of 

visible intoxication at the service of the last drink.  Id. at 327.  This now meant that 

proving a bar overserved a patron turns on the fortuities of the plaintiff proving that 

the defendant bar (in which the plaintiff was never present) saw or should have seen 

that the customer was visibly intoxicated at the service of the last drink.  The “visibly 

 
1 Dimond v. Sacilotto, 353 Mass. 501 (1968)  
2 Quoting, Comment, 48 B.U.L. Rev. 502, 512 (1968). 
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intoxicated” rule was created to show that the bar “was on notice that it was serving 

alcoholic beverages to an intoxicated patron….”  Id. at 328.   

This Court has recognized that a business may also be placed on notice of its 

negligent behavior by using “Mode of Operation” in place of witness testimony such 

as the length of time the hazardous condition existed that caused the injury.  See 

Sheehan v. Roche Bros. Supermarkets, 448 Mass. 780 (2007).  Under this approach, 

Mode of Operation “removes the burden on the victim... to prove that the owner or 

the owner's employees had actual or constructive notice of the dangerous condition 

or to prove the exact failure that caused the accident.”  Id. at 790.   

In a claim alleging negligent service of alcohol, the Mode of Operation 

standard would remove the burden of the plaintiff who was not in the defendant bar 

to prove the direct knowledge of the bar employees who were serving the drunk 

driver.  “It is ’unjust to saddle the plaintiff with the burden of isolating the precise 

failure’ that caused an injury, particularly where a plaintiff's injury results from a 

foreseeable risk of harm stemming from an owner's mode of operation.”  Id. at 788, 

quoting Wollerman v. Grand Union Stores, Inc., 47 N.J. 426 (1966).  Drunk drivers 

are a foreseeable risk of serving alcohol.  See Adamian v. Three Sons, Inc., 353 Mass. 

498 (1968). 

  Although adopting Mode of Operation to negligent service of alcohol is a 

matter of first impression in Massachusetts, “this court's role in these circumstances 
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has not been limited in the manner that the other State courts have been.  Partially as 

a result of the Adamian decision, this court has maintained its role in the 

development of the law in this area.”  Tobin v. Norwood Country Club, 422 Mass. 

126, 134 n.7 (1996). 

 Addendum B (page 36) contains the report of the plaintiff’s expert, a former 

investigator for the Alcoholic Beverage Control Commission (ABCC), with his 

observations of the Defendant’s service of alcohol to its patrons.3 

It is my opinion that the Twenty One Corp employees’ violations of the employer’s 

rules for service of alcoholic beverages, which were intended for the protection of 

third parties, greatly increased the risk of harm to the general public.  These 

violations resulted in allowing Ms. Hubbell, who was impaired by alcohol from 

the defendant’s bar, to drive from the restaurant and collide with Mr. Salmonsen’s 

vehicle. 

 

It is my opinion that the true, observed method of operation of Twenty One Corp 

for service of alcoholic beverages created a high likelihood that customers would 

become impaired by alcoholic beverages while patronizing the bar and then drive 

from the bar under the influence of the consumed alcoholic beverages.  As stated 

above, the employees disregarded the company’s stated rules for safe service of 

alcoholic beverages and the management did not intervene and correct the 

violations. 

 

 The expert’s report described observations made by the expert on two dates 

(April 19, 2019, and May 5, 2019).  It is obvious that Yong Shing’s “Mode of 

Operation” regarding its service of alcoholic beverages greatly increased the risk of 

 
3 Although the inspection occurred after this incident, the Rule 30(b)(6) deponent 

and the bartender both testified that between the date of the incident (March 24, 

2017) and their depositions (July 24, 2019), the bar had not changed the manner in 

which they served alcohol.  The expert’s inspection occurred between those dates. 
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harm to patrons and the motoring public, and its “Mode of Operation” should have 

put them on notice of that increased risk.  The employees sold high alcohol content 

drinks at a fast pace and paid no attention to the state of sobriety of the patrons.  

(Addendum B, page 43).  Yong Shing’s deliberate indifference to overserving 

patrons was glaring and the crash in this case was a direct result of their negligent 

service of alcoholic beverages. 

REASONS FOR DIRECT APPELLATE REVIEW  

 

 Plaintiff asserts that the questions presented in this appeal, holding a bar 

negligent for violating its own rules and the use of Mode of Operation in place of 

the visibly intoxicated at the service of the last drink, are novel questions of the law.  

Plaintiff also asserts that the public interest in holding bars liable for allowing drivers 

to become intoxicated and travel the roads of the Commonwealth are of vital public 

interest.  These issues are of such importance that justice requires a final 

determination by this Court. 

John J. McMaster 
John J. McMaster 

McMaster Law Offices LLC 

BBO No. 561780 

9 Monroe Street 

Northborough, MA 01532 

John@JMcMasterlaw.com 

(508) 393-9200 
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Certification 

 

 The Appellant certifies that this Application for Direct Appellate Review 

complies with Massachusetts Rules of Appellate Procedure 11, 16(a)(3), 20 and 21.   

• The appellant has used Times New Roman, 14-point font, using Microsoft 

Word (version 2306) as part of the Microsoft Office 365 software. 

• All words were counted under the heading of Argument using the word count 

tool in Microsoft Office.  No words were excluded.  The argument section 

contains 1,973 words. 

 

John J. McMaster 
John J. McMaster 

McMaster Law Offices LLC 
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RETORT

This investigation is the result of an automobile crash which occurred on March 24, 2017. at 8:55
pm. when a female patron identified as Ms. Erin Ann Hubbell left the Yong Shing Restaurant
after consuming at least one alcoholic beverage. She drove from the restaurant onto Auburn
Street for approximately one-half mile. Her vehicle then crossed the center lane markings and
into the travel lane of an oncoming vehicle operated by Mr. Eric Salmonsen causing him to
sustain severe personal injuries. Ms. Hubbell was arrested at the scene by Auburn Police
Officers and charged with OUI-L, to which she later admitted in court.

1 was asked to review the operations and practices surrounding the service of alcohol, monitoring
of patrons for signs of intoxication, and strategies for dealing with intoxicated patrons, of Yong
Shing Restaurant, 90 Auburn Street. Auburn to determine the manner in which the bar and
lounge business was operated.

Observations

On Friday, April 5, 2019 at 6:00pm, I departed my office to travel to the Yong Shing
Restaurant. Prior to arriving at the restaurant I first drove to the site of the crash between the
parties which was located in the vicinity of 1 85 Auburn Street, Auburn. This location was on a
straight section of roadway just one-half mile from the Yong Shing Restaurant.

After viewing the crash scene 1 drove to the Yong Shing Restaurant. While in the parking lot 1
found the parking lot of the restaurant to be very crowded with no parking spaces to be found
without having a valet park your car.

Once inside I sat first at a table, and then at the bar when two stools opened up 15-20 minutes
later. While at the bar 1 spoke to one of the bartenders later identified as Chad. 1 then ordered a
soft drink and watched Chad as be “free poured’’ a Mai Tai nearly to the top of the large rocks
glass with Rum before pouring in a premix for the final !4 to 1 inch topping off the glass. This
was an excessive amount of alcohol for that drink.

I observed the bartenders (Chad and a female bartender), as well as a second male bartender later
identified as Randy, mix their drinks using a free pour rather than a shot glass to measure out the
alcohol being added to drinks. (This greatly increases the risk of excess alcohol being poured
into a customer's drink.) Randy is also identified as the bartender who served Ms. Hubbell her
last drink prior to leaving the restaurant where Ms. Hubbell later was involved in the serious
crash.

I continued to observe both male, bartenders, Randy and Chad, mix their drinks using the free
pour method. Each of the hand mixed drinks appeared to be made consistently using a heavy
alcohol pour with only a small amount of mix to top off the drink. At one point, a waitress
returned two drinks to Randy te’ling him they were both too strong and the patrons returned them
as they were unable to drink them. While Randy listened to her, he appeared disinterested, as he
made two more drinks using a more moderate amount of alcohol and more of a mix to make the
drink less strong. As Randy mixed the two replacement drinks, the waitress took small sips of

1
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both the drinks she had returned and. after sampling both of them, made a sour like face telling
Randy "the drinks burned” and they were too strong to drink.

While seated at the bar. 1 observed two patrons seated to my left that had slurred speech while
engaging in a lengthy conversation with both Randy and Chad. Both of these patrons appeared
to be intoxicated. Both patrons finished the last sips of their drinks and were, fortunately, with
friends who appeared to be driving these two intoxicated males from the restaurant. When both
patrons stood up from the bar they appeared to be unsteady on their feet and highly intoxicated.
It is clear they had been over-served alcoholic beverages by this restaurant. It is also clear that
Randy did nothing about intoxicated patrons leaving the restaurant. Randy did not shut off the
patrons nor ensure that they were not driving when they left the restaurant.

While continuing to sit at the oar neither Randy nor Chad seemed to have any regard for the
sobriety of the patrons and only asked them if they wanted another drink when their current drink
was nearly empty. It was very clear as 1 watched the chemistry between the bartenders,
especially Randy and the patrons seated at the bar. that they knew each other and most likely
were long time customers.

On Friday, May 3, 2019 at 6:50pm 1 arrived at Yong Shing in Auburn and sat at a table
adjacent to the bar with a full view of the entire bar and entrance to the lounge area.

During my time there. 1 observed three people, two women and a man, seated in front of me at
the bar drinking alcoholic beverages. These patrons appeared highly intoxicated. I watched as
the three spoke very loudly, nearly yelling in badly slurred speech so that everyone could hear
their conversation within 1 5-20 feet. During my time observing the three patrons, they were
served no fewer than 4 alcoholic beverages each by the bartender Randy in a 60 minute
timeframe. This occurred after 1 formulated the opinion that they were intoxicated.

At one point the three stood up to leave and were greeted by 3 male individuals in their 60's who
entered and appeared to be friends of theirs. The three men then ordered drinks from Randy, and
the three previously mentioned above that were seated at the bar. stayed in their seats for another
15-20 minutes before turning over their seats to the three men that had just arrived. There was
no attempt by Randy or any other employee to determine whether the intoxicated customers were
driving from the restaurant or had made other arrangements.

While watching these three men, who appeared to have just arrived from playing golf, as they
were wearing golf attire. I overheard their speech to also be very loud and slurred. These three
men were yelling so loudly that everyone could hear them throughout the bar, but at no time
were they asked to quiet down by the bartender or any wait staff present. Nor did the bartender
pay any attention to these men to determine if they were intoxicated.

At one point, one of the men left the seat and walked out of my sight. He returned shortly after
with a makeshift straw that was 6-7 feet long made up of 7-8 colored straws squeezed together
which are used by patrons to consume drinks from the scorpion bowls. This man then reached
across to a table from his bar stool extending the long straw into a scorpion bowl being
consumed by two young ladies at a table seated next to our table. The patron attempted to
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syphon some of their drink through the long straw. This man then approached the two young
ladies and carried on a conversation with them as he appeared to be flirting with both of them.
Shortly thereafter the man returned to the bar and was served and consumed two more drinks
along with his two male friends.
At one point this man called for Randy, who then served each of them a shot of an unknown hard
liquor in a tall thin glass that appeared to hold two or more ounces. The three males then gulped
the shots down in one sip and finished their drinks in front of them. It appeared that all three
individuals were displaying clear and visible signs of intoxication as their speech was slurred and
extremely loud. Again, at no time did any employee approach them and ask them to quiet down,
take their drinks from them, or - sk if they had safe transportation home.

A short time later the man previously described with the long straw then sat at a table against the
back wall of the lounge where two women were sitting by themselves at a booth. Both women
appeared very uncomfortable as this male patron made himself comfortable at their booth and sat
with them. Shortly after this, the male patron stepped away from the booth after seeing they
were not impressed with him and he never returned.

Also seated at the bar next to the three men above were two women. The first woman appeared
to be in her late 60's and the other woman was younger, appearing to be in her middle 30's. The
bartender Randy served them no fewer than 4 mixed drinks in a 90 minute timeframe.

The older woman appeared to be consuming a mixed drink in a rocks glass similar to a Black
Russian. This drink had what appeared to be two types of hard liquor in it, having a dark layer of
liquor on the bottom of the glass and clear liquid, consistent with vodka on top. The older
woman consumed no fewer than 3 of these types of drinks in a full rocks glass in my presence.

A seat then opened up at the bar by the entrance of the lounge and I sat at one of the barstools to
get a clearer view of the ladies described above and how Randy mixed the drinks. I wanted to
view whether he free poured his alcohol or measured the amount of alcohol used in each drink
using a jigger or shot glass. During my time seated at the bar I watched as Randy “free poured”
all of his mixed drinks using two hands pouring two different types of alcoholic beverages,
usually Rum. into glasses simultaneously. When Randy would free pour the mixed drinks, many
of which were Mai Tai's, he would first put ice in a rocks glass and pour two liquor bottles at a
time, filling the glasses to within ‘A inch of the top before pouring a non-alcoholic pre-mixed
flavored liquid into the glass. Randy would then take a larger cup and place it over the top of the
glass and shake it vigorously to mix the drink contents. This resulted in mixed drinks with
excessive of amounts of alcohol resulting in customers being more likely to become intoxicated.

Summan of Facts

The representative of the restaurant, who is also the manager of the restaurant, was deposed, as
was the bartender who served the drink to Ms. Hubbell.1 It appears from the bar tab that the tab

1 At the time of this opinion report, the evidence available for the alcohol served to Ms. Hubbell is one glass of wine,
but at her criminal plea hearing, she admitted to drinking a glass of wine and a Mai Tai at the bar, and this admission
to two drinks was also made to the arresting officer
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was opened at 8:01 pm on March 24, 2017 and closed at 8:44.2 The first name of Ms. Hubbell
appears on the receipt, as does the first name of her companion. The receipt reads:

Table : ERIH.JESS
Date: Mar. 24, 2017
Server: Randy
Bill: 0367

^ERIN.JESS
Yong Shing

90 Auburn Street
Auburn,NA 01501

Phone (508)832-0622

*** Reprint (1)
Tine: 08:44PH

1 Ab Hai Tai
1 Cabernet (GLS)

Subtotal
Meal Tax

7.24
5.60

12.84
0.S0

13.74

Cash
Change

Openllte : Mar 24. 2017 08-.01PH

Thank you. cose a3a™'

Ms. Hubbell then left the bar some time after closing the tab and traveled onto Auburn Street in
her vehicle. According to the Auburn Police Department crash report. Ms. Hubbell's vehicle
traveled from 90 Auburn Street to the area of 1 85 Auburn Street where she crashed into a vehicle
driven by Mr. Salmonsen and caused severe injuries to Mr. Salmonsen.

Ms. Hubbell was arrested at the scene and charged with OUI-L Causing Serious Bodily Injury,
OUI-L, Negligent Operation of a Motor Vehicle, Failure To Stay Within Marked Lanes and
Possessing An Open Container Of Alcohol In A Motor Vehicle. According to the Worcester
District Court docket (1762CR002155). Ms. Hubbell admitted to sufficient facts for the charge
of OUI-L Causing Serious Bodily Injury and Negligent Operation of a Motor Vehicle. The civil
infractions of marked lanes violation and open container of alcohol were placed on file. The
charge of OUI-L (without serious bodily injury) was dismissed. During her plea hearing, Ms.

2 See exhibit 4 to Mr. Chao’s deposition.
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Hubbell admitted that her last drink was served to her at Yong Shing, and admitted that she
should not have been driving at the time.

Officer Kaperonis, who was at the scene and arrested Ms. Hubbell, testified in his deposition that
he believed Ms. Hubbell operated her motor vehicle while impaired by alcoholic beverages and
that she was visibly intoxicated at the scene.

The deposition of the manager, Mr. Chao was reviewed (taken on July 24, 2019). He testified
that all of his employees are TIPS certified and that the restaurant has not changed its procedures
for service of alcoholic beverages since the date of this incident.

He further testified:

• The purpose of TIPS is to not serve intoxicated people.
• Their employees are to check patrons when they come into the restaurant to make sure

they are not intoxicated.
• When they do serve a drink, the employees are to monitor the patron to make sure they

do not become intoxicated.
• They continuously monitor customers for signs of intoxication.
• The employees are trained to keep customers from becoming intoxicated.
• If the customer becomes intoxicated, that could cause fights, loud noise, and the customer

driving and injuring himself or others.
• They monitor the customers so that they will not become drunk drivers on the road.
• TIPS are rules that their employees follow to make sure that customers do not become

intoxicated.
• The restaurant’s rules for service of alcohol are meant to keep customers and third parties

safe.
• It is a violation of Massachusetts law to over-serve alcohol to a customer.
• It is also a violation of the Yong Shing’s rules for alcohol service to over-serve a

customer.
• If a customer gets intoxicated by alcohol served by the restaurant, it is a failure of the

restaurant's rules for safe service.
• If the employee sees a customer showing signs of intoxication, they have to call the

bartender and shut them off. Second, they move them out to the lobby and wait for a car
or a cab. If the customer does not have a driver, and they will not cooperate, the
employees are to call the police.

• The bar had two bouncers in the bar area who. among other things, were to watch
customers for signs of intoxication.

• The bar will usually not serve customers more than three drinks.-
• The bartenders do not measure the alcohol, they free pour.
• If a bartender makes a drink too strong, either the customer will complain to the manager

or the server will tell the manager. In the prior three years, no server has told the
manager that the drinks are too strong.
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• When notified by the ABCC that Erin Hubbell listed their restaurant as the last place she
had a drink at the time that she admitted to drunk driving, the management did no
investigation and did not speak to the bartender.

• Erin Hubbell was a regular customer and known to the employees.

On July 24, 2019. Mr. Loo Meng Cheah (a/k/a Randy Cheah) was deposed. He testified:

• He is the head bartender which is one step down from restaurant manager.
• Erin Hubbell was a regular customer and known to him. She would not get intoxicated

on one glass of wine.
• He has been TIPS certified for at least 15 years.
• He sometimes has drinks returned to him for being too strong. If this happens, he does

not report this to the manager.
• Ele looks for signs of intoxication, such as customers getting loud or “acting funny.”
• If he sees signs of intoxication, he shuts off the customer.
• If the customer is shut off and tries to leave, he calls the police.
• He does not report to the manager when a customer is shut off or the police are called.
• The goal of this training is to keep customers from getting intoxicated.
• If they get intoxicated at the bar. they are considered over-served.
• His training is to not serve customers to the point of intoxication.
• If a customer arrives at the bar having consumed alcohol elsewhere, and the bar serves

that customer one drink, the customer then shows signs of intoxication, it is his position
that the bar has not over-served that customer because the customer consumed alcohol
elsewhere.

• It is a violation' of Yong Shing's rules on service of alcohol to over-serve alcohol to a
customer.

• On a prior violation of alcohol service by the ABCC which involved Randy over-serving
a woman who then passed out at his bar. he did not see that she was intoxicated because
he was busy. He also stated that a different customer ordered two beers and gave one to
the woman (last drink) and denied the allegations in the ABCC report.

I further reviewed two affidavits from the security personnel. Mark Larson and Joseph Duocimo.
The affidavits were unsigned, but were approved by each. I expect to update this opinion when
their depositions are taken.

In those affidavits, they spoke of being stationed at the door and in the bar (1 each) during Friday
and Saturday nights. They were there for the larger weekend crowds with Karaoke staring at 9
pm.

When guests came into the bar. the person stationed at the door checks identification to
determine if each person is over 21. Those under 21 are given a particular wristband to identify
their age. Just prior to Karaoke, the security personnel removes any person under 21 from the
bar.
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While stationed at the front door, the security person asks for identification, but also checks
customers both entering and exiting the restaurant to determine if the patrons have consumed too
much alcohol to safely drive.

The person stationed inside the bar keeps a lookout for patrons who have consumed too much
alcohol. If a customer is determined to have ingested too much alcohol, the security person shuts
off any further alcoholic drinks, offers non-alcoholic drinks and might offer appetizers or other
food.

If a person chooses to leave the bar and the security person feels that the customer can not safely
drive due to the ingestion of alcohol, the security person determines whether a companion of the
customer can give the customer a ride home. If that is not an option, the security person offers to
call the customer a cab or Uber. The customer is told not to worry about leaving their vehicle
overnight in the restaurant parking lot as it will not be towed.

If the customer refuses any help and insists on driving, the police are called. The policy at
Twenty One Corp is to not let a customer leave the restaurant in an impaired condition. The
security personnel are required to keep a lookout for impaired customers from their arrival to
their departure.

Neither of the security personnel have TIPS training or any other training in determining when
the customers might have reached impairment due to the ingestion of alcoholic beverages.

Analysis and Conclusions

The overall goal of the Massachusetts statutes, regulations and case law concerning the service
of alcohol at commercial establishments is to prevent servers of alcoholic beverages from
serving customers to the point that they would become intoxicated and cause harm to themselves
or others. By its representative's and employees’ testimony, the alcoholic beverage service rules
were meant to protect customers, employees and third parties. The restaurant’s employees are
expected to follow these rules.

It is important to note that part of the Yong Shing's rules is that when they do serve a drink, the
employees are to monitor the patron to make sure they do not become intoxicated. If the
employees see signs of intoxication, they are to report the observations to a bartender and then
action is taken to prevent the intoxicated person from leaving the restaurant and driving away.
The restaurant also employs security personnel during the high traffic times, such as Karaoke on
Friday and Saturday nights to ensure that persons are not over-served alcoholic beverages before
leaving in an impaired state resulting in a drunk driver being on the roads of the Commonwealth.

A review of the testimony and documents in this matter, and my own observations of the service
of alcohol, leads me to the conclusion that the employees regularly violated the rules for service
of alcohol to their customers. 1 observed the bartenders over-pour drinks making them stronger
in their effect on the customers and causing the customers to become intoxicated. I observed the
employees serve customers who appeared intoxicated when the bartender served them another
alcoholic beverage. The employees did not exert sufficient control over the customers or the
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service of alcoholic beverages, creating a high risk that a customer would leave the restaurant too
impaired to safely operate an automobile.

The management of the restaurant should have been on notice of the likelihood of an impaired
person leaving the restaurant and driving their automobile on the road by observing the mode of
operation of their employees. As detailed above, the service of alcoholic beverages at the
restaurant bar was highly negligent, almost free-flowing. The employees observed few or none
of the rules for service of alcoholic beverages taught under the TIPS program and failed to
comply with their internal rules for service of alcohol. Both sets of rules are promulgated to
keep customers from ingesting more alcohol than is safe and to keep them from operating a
motor vehicle in an impaired manner. The rules were designed to protect the employees,
customers and the public from the consequences of an impaired operator of an automobile.

Twenty One Corp, d/b/a Yong Shing, failed in the service of alcohol to its customers and this
greatly increased the risk of an impaired customer leaving the restaurant and driving in an
impaired manner. It also failed to follow its stated proper method of operation concerning the
service of alcohol which would have alerted management that customers were being over-served
alcoholic beverages and then leaving the restaurant while impaired.

This appears to be the case with Ms. Hubbell on the night of the incident in the complaint, given
that she left the restaurant without intervention, drove approximately one-half mile, and collided
with Mr. Salmonsen. The crash occurred approximately five minutes after she left the restaurant.
At the scene, she was arrested for operating a motor vehicle under the influence of intoxicating
liquors. The officer at the scene determined that she was visibly intoxicated. Ms. Hubbell
admitted to sufficient facts in the Worcester District Court on that criminal charge and was given
a Continuance Without a finding by the court and placed on probation.

It is my opinion that the Twenty One Corp employees' violations of the employer's rules for
service of alcoholic beverages, which were intended for the protection of third parties, greatly
increased the risk of harm to the general public. These violations resulted in allowing Ms.
Hubbell, who was impaired by alcohol from the defendant's. bar, to drive from the restaurant and
collide with Mr. Salmonsen’s vehicle.

It is my opinion that the true, observed method of operation of Twenty One Corp for service of
alcoholic beverages created a high likelihood that customers would become impaired by
alcoholic beverages while patronizing the bar and then drive from the bar under the influence of
the consumed alcoholic beverages. As stated above, the employees disregarded the company’s
stated rules for safe service of alcoholic beverages and the management did not intervene and
correct the violations.

Superior Court Rule 30B Certification

I hereby certify that this disclosure accurately states the subject matter(s) on which 1 am expected
to testify, the substance of the facts and opinions to which I am expected to testify, and a
summary of the grounds for each opinion to which I am expected to testify at trial.
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Signed under the pains and penalties of perjury on

Keith Keady
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1885CV00630 Salmonsen, Eric vs. Hubbell, Erin et al

Case Type:
Torts
Case Status:
Open
File Date
04/24/2018
DCM Track:
F - Fast Track
Initiating Action:
Motor Vehicle Negligence - Personal Injury / Property Damage
Status Date:
04/24/2018
Case Judge:

Next Event:

All Information Party Event Tickler Docket Disposition

Alias Party Attorney
Attorney
McMaster, Esq., John J
Bar Code
561780
Address
McMaster Law Offices, LLC
9 Monroe St
Unit 4
Northborough, MA  01532
Phone Number

Alias Party Attorney
Attorney
Pro Se
Bar Code
PROPER
Address
Phone Number

Alias Party Attorney
Attorney
Maher, Esq., Robin Aaronson
Bar Code
552790
Address
Segalini, Neville and Maher
465 Waverley Oaks Rd
Waltham, MA  02452
Phone Number

Party Information
Salmonsen, Eric
- Plaintiff

More Party Information

Hubbell, Erin
- Defendant

More Party Information

Twenty One Corp.
- Defendant

More Party Information

Harris, Esq., Brian P
- Other interested party

(508)393-9200

(781)891-0404
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Alias Party Attorney
More Party Information

Events
Date Session Location Type Event Judge Result

05/01/2018 02:00
PM

Civil D WOR-4th FL, CR 25
(SC)

Hearing on Motion for
Attachment

Reardon, Jr., Hon.
James G

Held as Scheduled

07/19/2018 02:00
PM

Civil D WOR-4th FL, CR 25
(SC)

Motion Hearing Connolly, Hon.
Rosemary

Held as Scheduled

12/10/2019 02:00
PM

Civil D WOR-4th FL, CR 25
(SC)

Final Pre-Trial Conference Reardon, Jr., Hon.
James G

Rescheduled

04/07/2020 02:00
PM

Civil D Final Pre-Trial Conference Rescheduled-Covid-19
emergency

06/04/2020 02:00
PM

Civil D WOR-4th FL, CR 25
(SC)

Final Pre-Trial Conference Yarashus, Hon. Valerie
A

Rescheduled

07/21/2020 02:00
PM

Civil D WOR-4th FL, CR 25
(SC)

Final Pre-Trial Conference Frison, Hon. Shannon Rescheduled-Covid-19
emergency

09/08/2020 02:00
PM

Civil D WOR-4th FL, CR 25
(SC)

Final Pre-Trial Conference Frison, Hon. Shannon Rescheduled

09/17/2020 11:30
AM

Civil D WOR-4th FL, CR 25
(SC)

Final Pre-Trial Conference Frison, Hon. Shannon Rescheduled

01/19/2021 02:00
PM

Civil D Final Pre-Trial Conference Rescheduled-Covid-19
emergency

02/01/2021 11:00
AM

Civil D Final Pre-Trial Conference Frison, Hon. Shannon Rescheduled

05/11/2021 12:00
PM

Civil D Final Pre-Trial Conference Hodge, Hon. David Held via Video/Phone

05/11/2021 02:00
PM

Civil D Final Pre-Trial Conference Hodge, Hon. David Rescheduled

06/24/2021 09:30
AM

Civil D Motion Hearing to Amend
Complaint

Hodge, Hon. David Rescheduled

06/28/2021 09:30
AM

Civil D Motion Hearing to Amend
Complaint

Hodge, Hon. David Held - Under advisement

11/30/2021 02:00
PM

Civil D Rule 56 Hearing Sullivan, Hon. Susan E Rescheduled

12/16/2021 02:00
PM

Civil D Rule 56 Hearing Sullivan, Hon. Susan E Held - Under advisement

04/26/2022 02:00
PM

Civil D WOR-4th FL, CR 25
(SC)

Final Trial Conference Hodge, Hon. David Rescheduled

05/04/2022 09:00
AM

Civil D WOR-4th FL, CR 25
(SC)

Jury Trial Hodge, Hon. David Rescheduled

05/19/2022 02:00
PM

Civil D WOR-4th FL, CR 25
(SC)

Conference to Review Status Yarashus, Hon. Valerie
A

Held as Scheduled

04/25/2023 02:00
PM

Civil D WOR-4th FL, CR 25
(SC)

Motion Hearing Tingle, Hon. Brent A Rescheduled

05/25/2023 02:00
PM

Civil D WOR-4th FL, CR 25
(SC)

Motion Hearing Tingle, Hon. Brent A Held - Under advisement

06/08/2023 02:00
PM

Civil D WOR-4th FL, CR 25
(SC)

Final Trial Conference Tingle, Hon. Brent A Not Held

06/20/2023 09:00
AM

Civil D WOR-4th FL, CR 25
(SC)

Jury Trial Tingle, Hon. Brent A Not Held

Ticklers
Tickler Start Date Due Date Days Due Completed Date

Service 04/24/2018 07/23/2018 90 04/26/2018

Answer 04/24/2018 08/22/2018 120 06/04/2018
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Tickler Start Date Due Date Days Due Completed Date

Rule 12/19/20 Served By 04/24/2018 08/22/2018 120

Rule 12/19/20 Filed By 04/24/2018 09/21/2018 150

Rule 12/19/20 Heard By 04/24/2018 10/22/2018 181

Rule 15 Served By 04/24/2018 08/22/2018 120

Rule 15 Filed By 04/24/2018 09/21/2018 150

Rule 15 Heard By 04/24/2018 10/22/2018 181

Discovery 04/24/2018 02/28/2020 675

Rule 56 Served By 04/24/2018 03/20/2019 330

Rule 56 Filed By 04/24/2018 04/19/2019 360

Final Pre-Trial Conference 04/24/2018 08/19/2019 482 12/10/2019

Judgment 04/24/2018 04/23/2020 730

Under Advisement 05/01/2018 05/31/2018 30 05/03/2018

Under Advisement 06/28/2021 07/28/2021 30 06/29/2021

Under Advisement 12/16/2021 01/15/2022 30 01/04/2022

Under Advisement 05/25/2023 06/24/2023 30 05/30/2023

Docket Information
Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

04/24/2018 Attorney appearance
On this date John J McMaster, Esq. added for Plaintiff Eric Salmonsen

04/24/2018 Case assigned to:
DCM Track F - Fast Track was added on 04/24/2018

04/24/2018 Original civil complaint filed. 1

Image04/24/2018 Civil action cover sheet filed. 2

04/24/2018 Demand for jury trial entered.

04/24/2018 Defendant files Uniform Counsel Certification.

Applies To: Salmonsen, Eric (Plaintiff)

3

04/24/2018 Plaintiff Eric Salmonsen's   Motion for  
Prejudgment Attachment. (Exhibits not scanned)

4

Image
04/24/2018 Endorsement on Motion for Prejudgment Attachment (#4.0): Summons and Order of Notice to issue

Returnable 5/1/18 @ 2:00pm in Room 25.

Judge: Reardon, Jr., Hon. James G

04/26/2018 Service Returned for
Defendant Hubbell, Erin: Service made at last and usual; Service made on 04/26/18 (Summons and 
Order of Notice)

5

Image

05/01/2018 Matter taken under advisement
Judge: Reardon, Jr., Hon. James G
The following event: Hearing on Motion for Attachment scheduled for 05/01/2018 02:00 PM has been 
resulted as follows: 
Result: Held - Under advisement

05/01/2018 Attorney appearance
On this date Christopher Joseph O'Rourke, Esq. added for Defendant Erin Hubbell

05/01/2018 Opposition to Plaintiff's Motion for Real Estate Attachment filed by Erin Hubbell
Filed in Court

6

Image
05/02/2018 Endorsement on Motion for Real Estate Attachment (#4.0): ALLOWED

ALLOWED After hearing. Notices mailed 5/4/18

Judge: Reardon, Jr., Hon. James G

05/03/2018 Findings and Order for Approval of Plaintiff(s) Eric Salmonsen's Motion (#4.0) for an Attachment as to 
Defendant Erin Hubbell in the amount of  $750,000.00.

7
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Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

Judge: Reardon, Jr., Hon. James G

06/04/2018 Received from
Defendant Hubbell, Erin: Answer with claim for trial by jury;

8

Image
06/07/2018 Other Interested Party Brian P Harris, Esq.'s   Motion of  

Green Mountain Insurance Company to Intervene for the Limited Purpose of Depositing Funds into 
Court and Withdrawing its Defense of the Defendant, Erin Hubbell

9

Image

06/07/2018 Affidavit of compliance with Superior Court Rule 9A

Applies To: Harris, Esq., Brian P (Other interested party)

9.1

Image

06/07/2018 Rule 9A notice of filing

and List of Documents Filed

Applies To: Harris, Esq., Brian P (Other interested party)

9.2

06/19/2018 The following form was generated:

Notice to Appear
Sent On:  06/19/2018 11:17:32

07/19/2018 Event Result::  Motion Hearing scheduled on: 
        07/19/2018 02:00 PM
Has been: Held as Scheduled
Comments: FTR
Hon. Rosemary Connolly, Presiding
Appeared:
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

08/14/2018 Endorsement on Motion to Intervene for the Limited Purpose of Depositing Funds Into Court and 
Withdrawing Its Defense of the Defendant Erin Hubbell (#9.0): Other action taken
See Court Order of Judge Connolly dated 8/14/18. Notices mailed 8/15/18

Judge: Connolly, Hon. Rosemary

08/14/2018 ORDER: COURT ORDER- (See Order) Copies mailed 8/15/18

Judge: Connolly, Hon. Rosemary

10

Image

08/28/2018 Plaintiff Eric Salmonsen's   Motion to  
Amend the Complaint

11

Image
08/28/2018 Affidavit of compliance with Superior Court Rule 9A

Applies To: Salmonsen, Eric (Plaintiff)

11.1

09/08/2018 Attorney appearance
On this date Robin Aaronson Maher, Esq. added for Defendant Twenty One Corp. Doing Business as 
Yong Shing Restaurant

09/10/2018 Endorsement on Motion to Amend the Complaint (#11.0): ALLOWED
Plaintiff's motion to amend his complaint to add a defendant and additional claims is ALLOWED. Notices 
mailed 9/12/18

Judge: Connolly, Hon. Rosemary

Image

09/10/2018 Amended:  original complaint filed by Eric Salmonsen
- CJ

12

Image
09/20/2018 Attorney appearance

On this date Christopher Joseph O'Rourke, Esq. dismissed/withdrawn for Defendant Erin Hubbell

10/09/2018 Service Returned for
Defendant Twenty One Corp. Doing Business as Yong Shing Restaurant: Service through person in 
charge / agent; Service made on 09/28/18

13

Image

11/19/2018 Received from
Defendant Twenty One Corp. Doing Business as Yong Shing Restaurant: Answer to amended 
complaint;

14

Image

01/31/2019 Plaintiff Eric Salmonsen's affidavit of written notice of intent to offer as evidence:  medical bills pursuant 
to G.L. c.233, § 79G

15

10/02/2019 The following form was generated:


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Docket
Date
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Nbr.

Image
Avail.

Notice to Appear for Final Pre-Trial Conference
Sent On:  10/02/2019 12:25:52

10/18/2019 The following form was generated:

Notice to Appear for Final Pre-Trial Conference
Sent On:  10/18/2019 13:24:09

10/28/2019 Plaintiff Eric Salmonsen's Motion to 
Extend the Discovery Deadline

16

Image
10/29/2019 Affidavit of compliance with Superior Court Rule 9A

No Opposition

Applies To: McMaster, Esq., John J (Attorney) on behalf of Salmonsen, Eric (Plaintiff)

16.1

Image

11/21/2019 Endorsement on Motion to Extend the Discovery Deadline (#16.0): ALLOWED
Discovery deadline is extended to 2/28/20. Notices mailed 11/26/19

Judge: Reardon, Jr., Hon. James G
Image

12/10/2019 Event Result::  Final Pre-Trial Conference scheduled on: 
        12/10/2019 02:00 PM
Has been: Rescheduled        For the following reason: By Court prior to date
Hon. James G Reardon, Jr., Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

12/10/2019 The following form was generated:

Notice to Appear for Final Pre-Trial Conference
Sent On:  12/10/2019 14:35:21

03/27/2020 Plaintiff Eric Salmonsen's Motion to Continue Pre-trial Conference scheduled for April 7, 2020 to July 21, 
2020 (Filed with Defendant Twenty One Corp (E-FILED)

17

Image
04/02/2020 The following form was generated:

Notice to Appear for Final Pre-Trial Conference
Sent On:  04/02/2020 09:56:18

04/02/2020 Court orders rescheduling due to State of Emergency surrounding the Covid-19 virus.:  Final Pre-Trial 
Conference scheduled on: 
        04/07/2020 02:00 PM
Has been: Rescheduled-Covid-19 emergency
Hon. Shannon Frison, Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

04/13/2020 Endorsement on Motion to Continue Pre-Trial Conference (#17.0): ALLOWED
Allowed as requested. Notices mailed 4/14/2020

Judge: Wrenn, Hon. Daniel M
Image

04/14/2020 Event Result::  Final Pre-Trial Conference scheduled on: 
        06/04/2020 02:00 PM
Has been: Rescheduled        For the following reason: Joint request of parties
Hon. Valerie A Yarashus, Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

04/14/2020 The following form was generated:

Notice to Appear for Final Pre-Trial Conference
Sent On:  04/14/2020 10:44:03

07/01/2020 The following form was generated:

Notice to Appear for Final Pre-Trial Conference
Sent On:  07/01/2020 10:11:43

07/01/2020 Court orders rescheduling due to State of Emergency surrounding the Covid-19 virus.:  Final Pre-Trial 
Conference scheduled on: 
        07/21/2020 02:00 PM
Has been: Rescheduled-Covid-19 emergency
Hon. Shannon Frison, Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate
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
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



Page 61 

https://www.masscourts.org/eservices/?x=n387syonkFB6xW6NBiShvyX-EfRuCPu4YAX4jjKlXad0mS0TubKNLbv3F8gasBiKBv9ay7VUG6*P0AUm3jxsyVoSIOmyEoeamkLgXIO5uFKIDZoGLzzcqBicVmwl7Uq-Q1-Wnv9ExveMFJbk7r1j2Z03Qq6XB4wmDgFZjnrkJmeGtmKIOKS9Jg
https://www.masscourts.org/eservices/?x=n387syonkFB6xW6NBiShvyX-EfRuCPu4YAX4jjKlXad0mS0TubKNLbv3F8gasBiKBv9ay7VUG6*P0AUm3jxsyVoSIOmyEoeamkLgXIO5uFKIDZoGLzzcqBicVmwl7Uq-dyEEbUoWuHY-9M78p3aIBkpl64pcj6NykGs-FEUMyFeHYVc2wlNOTA


Docket
Date
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Image
Avail.

07/06/2020 Pleading titled, Notice of Withdrawal of Appearance, filed with the court on 07/06/2020, returned to 
Defendant/Intervenor listed is not listed as a defendant on this case

Image
07/06/2020 Party status:

Other interested party Harris, Esq., Brian P: Inactive;
19

08/26/2020 Event Result::  Final Pre-Trial Conference scheduled on: 
        09/08/2020 02:00 PM
Has been: Rescheduled        For the following reason: By Court prior to date
Hon. Shannon Frison, Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

08/26/2020 The following form was generated:

Notice to Appear for Final Pre-Trial Conference
Sent On:  08/26/2020 11:16:01
Notice Sent To:  John J McMaster, Esq. McMaster Law Offices LLC 9 Monroe St Suite 4, Northborough, 
MA 01532
Notice Sent To:  Robin Aaronson Maher, Esq. Segalini, Neville & Maher 465 Waverley Oaks Rd, 
Waltham, MA 02452
Notice Sent To:  Brian P Harris, Esq. 15 Broad Street, Boston, MA 02109

09/14/2020 Event Result::  Final Pre-Trial Conference scheduled on: 
        09/17/2020 11:30 AM
Has been: Rescheduled        For the following reason: Joint request of parties
Hon. Shannon Frison, Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

09/14/2020 The following form was generated:

Notice to Appear for Final Pre-Trial Conference
Sent On:  09/14/2020 09:17:45
Notice Sent To:  John J McMaster, Esq. McMaster Law Offices LLC 9 Monroe St Suite 4, Northborough, 
MA 01532
Notice Sent To:  Robin Aaronson Maher, Esq. Segalini, Neville & Maher 465 Waverley Oaks Rd, 
Waltham, MA 02452
Notice Sent To:  Erin Hubbell 17 Otis t., Auburn, MA 01501
Notice Sent To:  Brian P Harris, Esq. 15 Broad Street, Boston, MA 02109

12/16/2020 Court orders rescheduling due to State of Emergency surrounding the Covid-19 virus.:  Final Pre-Trial 
Conference scheduled on: 
        01/19/2021 02:00 PM
Has been: Rescheduled-Covid-19 emergency
Hon. Shannon Frison, Presiding

12/16/2020 The following form was generated:

Notice to Appear for Final Pre-Trial Conference
Sent On:  12/16/2020 13:52:56
Notice Sent To:  John J McMaster, Esq. McMaster Law Offices LLC 9 Monroe St Suite 4, Northborough, 
MA 01532
Notice Sent To:  Robin Aaronson Maher, Esq. Segalini, Neville & Maher 465 Waverley Oaks Rd, 
Waltham, MA 02452
Notice Sent To:  Brian P Harris, Esq. 15 Broad Street, Boston, MA 02109

01/25/2021 Event Result::  Final Pre-Trial Conference scheduled on: 
        02/01/2021 11:00 AM
Has been: Rescheduled        For the following reason: Joint request of parties
Hon. Shannon Frison, Presiding

01/25/2021 The following form was generated:

Notice to Appear for Final Pre-Trial Conference
Sent On:  01/25/2021 11:39:42
Notice Sent To:  John J McMaster, Esq. McMaster Law Offices LLC 9 Monroe St Suite 4, Northborough, 
MA 01532
Notice Sent To:  Robin Aaronson Maher, Esq. Segalini, Neville & Maher 465 Waverley Oaks Rd, 
Waltham, MA 02452
Notice Sent To:  Erin Hubbell 17 Otis t., Auburn, MA 01501
Notice Sent To:  Brian P Harris, Esq. 15 Broad Street, Boston, MA 02109

05/05/2021 Event Result::  Final Pre-Trial Conference scheduled on: 
        05/11/2021 02:00 PM
Has been: Rescheduled        For the following reason: By Court prior to date
Hon. David Hodge, Presiding


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Image
Avail.

05/10/2021 Conference Memorandum

Joint Pre-Trial Conference  Report    (E-FILED)

18

Image

05/11/2021 Scheduled:
Event: Jury Trial
Date: 04/26/2022  Time: 02:00 PM

05/11/2021 Event Result::  Final Pre-Trial Conference scheduled on: 
        05/11/2021 12:00 PM
Has been: Held via Video/Teleconference
Comments: FTR - rm 25
Hon. David Hodge, Presiding

05/11/2021 Conference Memorandum 20

Image05/11/2021 Scheduled:
Event: Jury Trial
Date: 05/04/2022  Time: 09:00 AM
Result: Rescheduled

05/11/2021 The following form was generated:

Notice to Appear
Sent On:  05/11/2021 13:59:31
Notice Sent To:  John J McMaster, Esq. McMaster Law Offices LLC 9 Monroe St Suite 4, Northborough, 
MA 01532
Notice Sent To:  Robin Aaronson Maher, Esq. Segalini, Neville and Maher 465 Waverley Oaks Rd, 
Waltham, MA 02452
Notice Sent To:  Erin Hubbell 17 Otis t., Auburn, MA 01501

05/11/2021 The following form was generated:

Notice to Appear
Sent On:  05/11/2021 14:00:11
Notice Sent To:  John J McMaster, Esq. McMaster Law Offices LLC 9 Monroe St Suite 4, Northborough, 
MA 01532
Notice Sent To:  Robin Aaronson Maher, Esq. Segalini, Neville and Maher 465 Waverley Oaks Rd, 
Waltham, MA 02452
Notice Sent To:  Erin Hubbell 17 Otis t., Auburn, MA 01501

05/14/2021 Plaintiff Eric Salmonsen's Motion to amend the 
Complaint (Second motion)    (E-FILED)

21

Image
05/14/2021 Opposition to to Plaintiff's Second Motion to Amend the Complaint filed by Twenty One Corp. Doing 

Business as Yong Shing Restaurant(E-FILED)
21.1

Image
05/14/2021 Reply/Sur-reply

Plaintiff's Second Motion to Amend the Complaint Reply Memorandum    (E-FILED)

21.2

Image

05/14/2021 Affidavit

of No Opposition from Defendant Erin Hubbell under Rule 9A   (E-FILED)

21.3

Image

05/19/2021 The following form was generated:

Notice to Appear
Sent On:  05/19/2021 13:02:39
Notice Sent To:  John J McMaster, Esq. McMaster Law Offices, LLC 9 Monroe St Unit 4, Northborough, 
MA 01532
Notice Sent To:  Robin Aaronson Maher, Esq. Segalini, Neville and Maher 465 Waverley Oaks Rd, 
Waltham, MA 02452

05/19/2021 Event Result::  Motion Hearing to Amend Complaint scheduled on: 
        06/24/2021 09:30 AM
Has been: Rescheduled        For the following reason: Request of Plaintiff
Hon. David Hodge, Presiding

05/19/2021 The following form was generated:

Notice to Appear
Sent On:  05/19/2021 14:33:51
Notice Sent To:  John J McMaster, Esq. McMaster Law Offices, LLC 9 Monroe St Unit 4, Northborough, 
MA 01532
Notice Sent To:  Robin Aaronson Maher, Esq. Segalini, Neville and Maher 465 Waverley Oaks Rd, 
Waltham, MA 02452
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Docket
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Docket Text File
Ref
Nbr.

Image
Avail.

06/01/2021 Defendant Twenty One Corp. Doing Business as Yong Shing Restaurant's Motion for 
Leave to File Motion for Summary Judgment Late

22

Image
06/01/2021 Defendant Twenty One Corp. Doing Business as Yong Shing Restaurant's Submission of 

List of documents.
22.1

Image
06/01/2021 Opposition to motion for leave. filed by Eric Salmonsen 22.2

Image06/01/2021 Affidavit

of compliance

22.3

Image

06/28/2021 Matter taken under advisement:  Motion Hearing to Amend Complaint scheduled on: 
        06/28/2021 09:30 AM
Has been: Held - Under advisement
Comments: FTR - rm 25
Hon. David Hodge, Presiding

06/28/2021 Endorsement on Motion to Amend the Complaint (Second) (#21.0): ALLOWED
After hearing this date, the Plaintiff's Second Motion to Amend the Complaint is ALLOWED. While a 
close call, the court cannot conclude at this juncture that the Plaintiff's proposed Amendment to the 
Complaint would be futile. Notices mailed 6/30/21

Judge: Hodge, Hon. David

Image

06/28/2021 Endorsement on Motion for Leave to File Motion for Summary Judgment Late (#22.0): ALLOWED
Motion allowed. Rule 56 motion to be served not later than August 16, 2021. Notices mailed 6/30/21

Judge: Hodge, Hon. David
Image

09/10/2021 Attorney appearance electronically filed.

Image09/10/2021 Attorney appearance
On this date Elaine Patrice Belle, Esq. added for Defendant Twenty One Corp. Doing Business as Yong 
Shing Restaurant (E-FILED)

Applies To: Belle, Esq., Elaine Patrice (Attorney) on behalf of Twenty One Corp. Doing Business as 
Yong Shing Restaurant (Defendant)

09/10/2021 Defendant Twenty One Corp. Doing Business as Yong Shing Restaurant's Submission of 
List of Documents
(E-FILED)

23.7

Image

09/10/2021 Defendant Twenty One Corp. Doing Business as Yong Shing Restaurant's Motion for 
Summary Judgment
(E-FILED)

23

Image

09/10/2021 Twenty One Corp. Doing Business as Yong Shing Restaurant's Memorandum 
in Support of Motion for Summary Judgment
(E-FILED)

23.1

Image

09/10/2021 Exhibits/Appendix

for Motion for Summary Judgment [Joint]
(E-FILED)

23.2

Image

09/10/2021 Opposition to p#23: Motion for Summary Judgment filed by Eric Salmonsen
(E-FILED)

23.3

Image
09/10/2021 Defendant Twenty One Corp. Doing Business as Yong Shing Restaurant's Reply to 

Plaintiff's Opposition to Defendant's Motion for Summary Judgment
(E-FILED)

23.4

Image

09/10/2021 Defendant Twenty One Corp. Doing Business as Yong Shing Restaurant's Statement of material facts 
(E-FILED)

23.5

Image
09/10/2021 Affidavit

of Rule 9A Compliance
(E-FILED)

23.6

Image

09/13/2021 Exhibits/Appendix

in re: p#23.4 (CD exhibit)

Applies To: McMaster, Esq., John J (Attorney) on behalf of Salmonsen, Eric (Plaintiff)

24

09/23/2021 The following form was generated:

Notice to Appear
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Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

Sent On:  09/23/2021 10:24:54
Notice Sent To:  John J McMaster, Esq. McMaster Law Offices, LLC 9 Monroe St Unit 4, Northborough, 
MA 01532
Notice Sent To:  Robin Aaronson Maher, Esq. Segalini, Neville and Maher 465 Waverley Oaks Rd, 
Waltham, MA 02452
Notice Sent To:  Elaine Patrice Belle, Esq. Segalini, Neville and Maher 465 Waverley Oaks Rd, 
Waltham, MA 02452

10/27/2021 Event Result::  Rule 56 Hearing scheduled on: 
        11/30/2021 02:00 PM
Has been: Rescheduled        For the following reason: Joint request of parties
Hon. Susan E Sullivan, Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

10/27/2021 The following form was generated:

Notice to Appear
Sent On:  10/27/2021 14:59:24
Notice Sent To:  John J McMaster, Esq. McMaster Law Offices, LLC 9 Monroe St Unit 4, Northborough, 
MA 01532
Notice Sent To:  Robin Aaronson Maher, Esq. Segalini, Neville and Maher 465 Waverley Oaks Rd, 
Waltham, MA 02452
Notice Sent To:  Elaine Patrice Belle, Esq. Segalini, Neville and Maher 465 Waverley Oaks Rd, 
Waltham, MA 02452

12/16/2021 Matter taken under advisement:  Rule 56 Hearing scheduled on: 
        12/16/2021 02:00 PM
Has been: Held - Under advisement
Comments: FTR - rm 25
Hon. Susan E Sullivan, Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

12/30/2021 Endorsement on Motion for Summary Judgment (#23.0): ALLOWED
after hearing. See memorandum of decision and order.
e-documents sent 01/04/2022

Judge: Sullivan, Hon. Susan E

Image

01/04/2022 ORDER: MEMORANDUM OF DECISION AND ORDER ON DEFENDANT TWENTY-ONE CORP., 
D/B/A YONG SHING RESTAURANT'S MOTION FOR SUMMARY JUDGMENT
The defendant's motion for Summary Judgment is ALLOWED.

Entered and Copies mailed 01/04/2022.

25

Image

01/04/2022 Party status:
Defendant Twenty One Corp. Doing Business as Yong Shing Restaurant: Dismissed;

02/02/2022 Plaintiff Eric Salmonsen's Motion for 
Reconsideration of the Defendant's Motion for Summary Judgment

(E-FILED)

26

Image

02/02/2022 Opposition to P#26 filed by Twenty One Corp. Doing Business as Yong Shing Restaurantto the Plaintiff's 
Motion for Reconsideration
(E-FILED)

26.1

Image

02/02/2022 Reply/Sur-reply

Brief of the Plaintiff

(E-FILED)

26.2

Image

02/02/2022 Rule 9A Affidavit of Compliance 26.3

Image02/15/2022 Endorsement on Motion for Reconsideration of the Defendant's Motion for Summary Judgment (#26.0): 
DENIED
There remains no evidence that the defendant served alcohol to a person exhibiting signs of 
intoxication, and no evidence that defendant Hubbell exhibited signs of intoxication at any time while at 
the defendant established.  Motion DENIED. Notices mailed 2/16/22

Judge: Sullivan, Hon. Susan E

Image

03/01/2022 Plaintiff Eric Salmonsen's Motion to 
report this matter to the Appeals Court Pursuant to Rule 64.  (E-FILED)

27

Image
03/01/2022 Eric Salmonsen's Memorandum 

Plaintiffs motion to report this matter to the Appeals Court Pursuant to Rule 64.  (E-FILED)
27.1

Image

















Page 65 

https://www.masscourts.org/eservices/?x=n387syonkFB6xW6NBiShvyX-EfRuCPu4YAX4jjKlXad0mS0TubKNLbv3F8gasBiKBv9ay7VUG6*P0AUm3jxsyVoSIOmyEoeamkLgXIO5uFKIDZoGLzzcqBicVmwl7Uq-Q1-Wnv9ExveMFJbk7r1j2Z03Qq6XB4wmDgFZjnrkJmeGtmKIOKS9Jg
https://www.masscourts.org/eservices/?x=n387syonkFB6xW6NBiShvyX-EfRuCPu4YAX4jjKlXad0mS0TubKNLbv3F8gasBiKBv9ay7VUG6*P0AUm3jxsyVoSIOmyEoeamkLgXIO5uFKIDZoGLzzcqBicVmwl7Uq-dyEEbUoWuHY-9M78p3aIBkpl64pcj6NykGs-FEUMyFeHYVc2wlNOTA


Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

03/01/2022 Opposition to to plaintiffs motion to report the matter to the Appeals Court Pursuant to M.R.Civ.P. Rule 
64  (E-FILED) filed by Twenty One Corp. Doing Business as Yong Shing Restaurant

27.2

Image
03/01/2022 Affidavit Rule 9A Compliance

Applies To: McMaster, Esq., John J (Attorney) on behalf of Salmonsen, Eric (Plaintiff)

27.3

Image

03/04/2022 Endorsement on Motion to Report this Matter to the Appeals Court Pursuant to Rule 64 (#27.0): 
DENIED
After review of Plaintiff's motion, together with opposition of Defendant, the motion is DENIED. Notices 
mailed 3/4/22

Judge: Hodge, Hon. David

Image

03/11/2022 Defendant Erin Hubbell's Motion to Continue the Trial
(E-FILED)

28

Image
03/22/2022 Endorsement on Motion to Continue the Trial (#28.0): ALLOWED

Clerk to schedule status conference at which a new trial date will be set. Notices mailed 3/23/22

Judge: Hodge, Hon. David
Image

03/23/2022 Event Result::  Final Trial Conference scheduled on: 
        04/26/2022 02:00 PM
Has been: Rescheduled        For the following reason: Joint request of parties
Hon. David Hodge, Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

03/23/2022 Event Result::  Jury Trial scheduled on: 
        05/04/2022 09:00 AM
Has been: Rescheduled        For the following reason: Joint request of parties
Hon. David Hodge, Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

03/23/2022 The following form was generated:

Notice to Appear
Sent On:  03/23/2022 09:46:34

03/23/2022 The following form was generated:

Notice to Appear
Sent On:  03/23/2022 09:48:34

03/23/2022 The following form was generated:

Notice to Appear
Sent On:  03/23/2022 09:51:34

03/23/2022 The following form was generated:

Notice to Appear
Sent On:  03/23/2022 09:53:34

03/23/2022 The following form was generated:

Notice to Appear
Sent On:  03/23/2022 11:26:28

05/19/2022 Event Result::  Conference to Review Status scheduled on: 
        05/19/2022 02:00 PM
Has been: Held as Scheduled
Comments: FTR - rm 25
Hon. Valerie A Yarashus, Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

05/19/2022 Scheduled:
Event: Jury Trial
Date: 06/20/2023  Time: 09:00 AM
Result: Not Held

05/19/2022 Party status:
Defendant Twenty One Corp. Doing Business as Yong Shing Restaurant: Dismissed;

05/20/2022 The following form was generated:








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Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

Notice to Appear
Sent On:  05/20/2022 09:18:01

05/20/2022 The following form was generated:

Notice to Appear
Sent On:  05/20/2022 09:19:12

09/13/2022 Attorney appearance electronically filed.

Image03/07/2023 Defendant Twenty One Corp. Doing Business as Yong Shing Restaurant's Motion for 
Entry of Separate and Final Judgment
[E-FILED]

29

Image

03/07/2023 Twenty One Corp. Doing Business as Yong Shing Restaurant's Memorandum in support of
Motion for Entry of Separate and Final Judgment
[E-FILED]

29.1

Image

03/07/2023 Opposition to P#29: Defendant's Motion for Entry of Separate and Final Judgment filed by Eric 
Salmonsen
[E-FILED]

29.2

Image

03/07/2023 Affidavit of Compliance Pursuant to Superior Court Rule 9A and 9C, as Amended
[E-FILED]

29.3

Image
03/15/2023 The following form was generated:

Notice to Appear
Sent On:  03/15/2023 13:12:12

04/24/2023 Attorney appearance
On this date Pro Se added for Defendant Erin Hubbell

04/24/2023 Plaintiff, Defendants Eric Salmonsen, Erin Hubbell, Twenty One Corp. Doing Business as Yong Shing 
Restaurant's Joint Motion to Continue Hearing of Motion for Entry of Separate and Final Judgment
(E-FILED)

30

Image

04/25/2023 Event Result::  Motion Hearing scheduled on: 
        04/25/2023 02:00 PM
Has been: Rescheduled        For the following reason: Joint request of parties
Hon. Brent A Tingle, Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

04/25/2023 Endorsement on Motion to Continue Hearing of Motion for Entry of Separate and Final Judgment 
(#30.0): ALLOWED
Notices mailed 4/25/23

Judge: Tingle, Hon. Brent A

Image

05/23/2023 Endorsement on Motion for Entry of Separate and Final Judgment (#29.0): ALLOWED
ALLOWED after hearing where in this instance it is in the interest of judicial economy. The plaintiff 
intends to appeal the entry of summary judgment for the defendant, Twenty One Corp. Defendant 
Hubbell's liability insurer has already paid her coverage limit and any trial against her alone will not be 
dispositive of the case as a whole. Notices mailed 6/13/23

Judge: Tingle, Hon. Brent A

Image

05/25/2023 Matter taken under advisement:  Motion Hearing scheduled on: 
        05/25/2023 02:00 PM
Has been: Held - Under advisement
Comments: FTR - rm 25
Hon. Brent A Tingle, Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

05/25/2023 Plaintiff Eric Salmonsen's Assented to Motion to 
Stay the Trial Pending Appeal- Filed in Court

31

05/25/2023 Endorsement on Motion to Stay the Trial Pending Appeal (#31.0): ALLOWED
Allowed by agreement and in the interest of judicial economy where the plaintiff intends to appeal the 
entry of summary judgment as to Twenty One Corp d/b/a Yong Shing Restaurant. Notices mailed 
5/31/23

Judge: Tingle, Hon. Brent A

Image

05/25/2023 Plaintiff Eric Salmonsen's Motion of 
Indigency- Filed in Court

32

05/30/2023 Event Result::  Final Trial Conference scheduled on: 
        06/08/2023 02:00 PM

















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Docket
Date

Docket Text File
Ref
Nbr.

Image
Avail.

Has been: Not Held        For the following reason: Request of Plaintiff
Comments: case stayed pending appeal
Hon. Brent A Tingle, Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

05/30/2023 Event Result::  Jury Trial scheduled on: 
        06/20/2023 09:00 AM
Has been: Not Held        For the following reason: Request of Plaintiff
Comments: case stayed pending appeal
Hon. Brent A Tingle, Presiding
Staff:
        Laurie Jurgiel, Assistant Clerk Magistrate

06/09/2023 Endorsement on Motion of Indigency (#32.0): DENIED
DENIED without prejudice. This motion should be filed in the appellate court. Notices mailed 6/13/23

Image
06/12/2023 Transcript received - transcript of 12/15/2021 hearing

06/13/2023 JUDGMENT pursuant to MRCP 54(b), the Court ORDERED separate and final Judgment. 
Therefore, it is ORDERED and ADJUDGED that the Complaint of the Plaintiff(s), Eric Salmonsen be and 
hereby is dismissed against Defendant(s), Twenty One Corp. Doing Business as Yong Shing Restaurant 
with statutory costs. 
Entered and Copies mailed 6/13/23

33

Image

06/14/2023 Notice of appeal filed.

Applies To: McMaster, Esq., John J (Attorney) on behalf of Salmonsen, Eric (Plaintiff)

(notices with copy of notice of appeal mailed 6/22/2023)

34

Image

06/14/2023 Certification/Copy of Letter of transcript ordered from Court Reporter 12/16/2021 02:00 PM Rule 56 
Hearing

Applies To: McMaster, Esq., John J (Attorney) on behalf of Salmonsen, Eric (Plaintiff)

34.1

Image

06/20/2023 Notice of appeal filed.

Applies To: McMaster, Esq., John J (Attorney) on behalf of Salmonsen, Eric (Plaintiff)

(notices with copy of notice of appeal mailed 6/22/2023)

35

Image

06/23/2023 Pursuant to Mass. R. App. P. 8 (b)(3), the parties are hereby notified that all transcripts have been 
received by the clerk's office and that the record will be assembled pursuant to Mass. R. Civ. P. 9(e).

Case Disposition
Disposition Date Case Judge

Pending










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COMMONWEALTH OF MASSACHUSETTS 

 

WORCESTER, SS.    SUPERIOR COURT DEPARTMENT 

      OF THE TRIAL COURT 

      CIVIL ACTION NO. 1885CV0630-D 

 

ERIC SALMONSEN, 

 Plaintiff 

 

v. 

 

ERIN HUBBELL and 

TWENTY-ONE CORP., d/b/a 

YONG SHING RESTAURANT, 

 Defendants  

 

 

DEFENDANT TWENTY-ONE CORP., D/B/A YONG SHING RESTAURANT’S   

RULE 9A(b)(5) STATEMENT OF MATERIAL FACTS 

 

 

1. On March 24, 2017, and at all times relevant to this matter, Michael Chao was the president 

of Twenty-One Corp. and owner of Yong Shing Restaurant located at 90 Auburn Street, 

Auburn , MA  (See Twenty-One Corp.’s Answer to the Plaintiff’s First Amended Complaint, 

attached hereto as Exhibit 1)  

 

Plaintiff’s Response1 

Not disputed 

 

2. Yong Shing has a maximum seating capacity of 160 people. (See the deposition of Michael 

Chao, page 16, lines 3-5 attached as Exhibit 2) 

 

Plaintiff’s Response 

Not disputed 

  

3. Yong Shing has a bar area with counter seating for 18 and five stool and four tables on the 

backside.  (See the deposition of Michael Chao, page 16, lines 3-5 and page 17, lines 1-5 

attached as Exhibit 2).  

 

Plaintiff’s Response 

Not disputed 

 

 
1 Plaintiff’s responses are for the purposes of this motion, only. 
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4. As of March 24, 2017, Loo Meng Cheah, (hereafter “Randy”) had worked at Yong Shing for 

about 20-25 years working his way up from waiter to head bartender.  (See the Deposition of 

Loo Meng Cheah, page 5, lines 18-19 and 10, lines 10-21 attached hereto as Exhibit 3). 

 

Plaintiff’s Response 

Not disputed 

  

5. In March 2017, Yong Shing typically had two sometimes three bartenders and three servers 

working in the bar area of the restaurant on Friday nights from 4:00 pm to 1:00 am.  See the 

deposition of Michael Chao, page 18, lines 19-24 and page 19, lines 1-4 attached as Exhibit 

2). 

 

Plaintiff’s Response 

Not disputed 

 

6. On March 24, 2017,  Randy held a current Training for Intervention Procedures “TIPS” 

certificate and had renewed his certification several times over the years. (See the Deposition 

of Loo Meng Cheah, page 9, lines 21-24 and page 10, lines 1-9 attached hereto as Exhibit 3) 

 

Plaintiff’s Response 

Not disputed 

  

7. On or about March 24, 2017, Erin Hubbell and Jessica Melanson were co-owners of The 

Yankee Diner in Charlton, Massachusetts. (See the Deposition of Erin Hubbell, page 7, lines 

6-18, attached hereto as Exhibit 4) 

 

Plaintiff’s Response 

Not disputed 

 

8. On Friday, March 24, 2017, Ms. Hubbell worked at the diner that morning shift from 6:00 

am to 2:00 pm, then she closed the diner at 2:00 then prepped for dinner and reopened the 

diner for dinner hours from 5:00pm to 8:00 pm.  (See the Deposition of Erin Hubbell, page 9, 

lines 23, page 10, lines 1-4, attached hereto as Exhibit 4) 

 

Plaintiff’s Response 

Not disputed that the defendant testified to this information. 

 

9. On March 24, 2017, Hubbell and Melanson closed the diner at approximately 7:15-7:30 p.m.  

(See the Deposition of Erin Hubbell, page 10, lines 5-8, attached hereto as Exhibit 4) 

 

Plaintiff’s Response 

Not disputed 

 

10. Hubbell and Melanson decided to go to Yong Shing Restaurant for a drink and some 

appetizers after work each driving separate cars.  (See the Deposition of Erin Hubbell, page 

10, lines 9-18, attached hereto as Exhibit 4) 
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Plaintiff’s Response 

Not disputed that the went to the bar for drinks. 

 

11. They arrived at Yong Shing Restaurant at about 8:00 pm on March 24, 2017. (See the 

Deposition of Erin Hubbell, page 10, lines 22-24, attached hereto as Exhibit 4) 

 

Plaintiff’s Response 

Not disputed 

 

12. On March 24, 2017, Ms. Hubbell was not intoxicated upon her arrival at Yong Shing.  (See 

Twenty-One Corp.’s Answer to the Plaintiff’s First Amended Complaint, ¶ 16-25 attached 

hereto as Exhibit 1) 

 

Plaintiff’s Response 

Not disputed that the plaintiff testified to this issue.  However, additional facts in the 

plaintiff’s memorandum will create a genuine issue as to the accuracy of that statement.  See 

exhibits 7-12. 

 

13. Randy was working at the bar at Yong Shing on the night of March 24, 2017. (See the 

Deposition of Loo Meng Cheah, pages 16 and 17 attached hereto as Exhibit 3) 

 

Plaintiff’s Response 

Not disputed 

 

14. On the night of March 24, 2017, there was seating at the bar for 16 people. (See the 

Deposition of Loo Meng Cheah, pages 52, line 17-24 attached hereto as Exhibit 3) 

 

Plaintiff’s Response 

Not disputed 

 

15. Randy, the bartender at Yong Shing was familiar with Erin Hubbell as she was a regular 

customer as of March 24, 2017.  (See the Deposition of Loo Meng Cheah, page 17, lines 3-5 

attached hereto as Exhibit 3) 

 

Plaintiff’s Response 

Not disputed 

 

16. Randy knew Erin Hubbell was not the type of person that would get drunk on one glass of 

wine.  (See the Deposition of Loo Meng Cheah, page 33, lines 9-11 attached hereto as 

Exhibit 3) 

 

Plaintiff’s Response 

Not disputed that the deponent testified to his opinion.  
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17. On March 24, 2017, Jessica ordered a Mai tai and Erin ordered a glass of wine. (See the 

Deposition of Erin Hubbell, page 11, lines 1-8) 

 

Plaintiff’s Response 

Disputed.  See Exhibit 7, Auburn Police arrest report, page 3: 

 

 
 

See also Exhibit 5, deposition of Officer Kaperonis: 

 

0718Kaperonis_Spiros, (Page 13:6 to 13:20) 

                            13 

 6    Q.   Okay.  And then you talk about your 

 7   conversation where she admitted to drinking that 

 8   night? 

 9        A.   Yes. 

10        Q.   And she told you she was coming from the 

11   Yong Shing; is that correct? 

12        A.   Yes. 

13        Q.   What did she tell you about how much she 

14   had to drink at the Yong Shing? 

15        A.   She had mentioned -- she had stated she 

16   had a glass of wine and a Mai Tai. 

17        Q.   Okay.  What other statement did she make 

18   that you recorded? 

19        A.   She shouldn't have been driving, quote, 

20   unquote. 

 

18.  Erin had a glass of wine; Jessica had her Mai tai. Erin has a few teriyakis sticks and had 

nothing else.    (See the Deposition of Erin Hubbell, page 15, line 4-8, attached hereto as 

Exhibit 4) 

 

Plaintiff’s Response 

Disputed.  See Exhibit 7, Auburn Police arrest report, page 3: 
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See also Exhibit 5, deposition of Officer Kaperonis: 

 

0718Kaperonis_Spiros, (Page 13:6 to 13:20) 

                            13 

 6    Q.   Okay.  And then you talk about your 

 7   conversation where she admitted to drinking that 

 8   night? 

 9        A.   Yes. 

10        Q.   And she told you she was coming from the 

11   Yong Shing; is that correct? 

12        A.   Yes. 

13        Q.   What did she tell you about how much she 

14   had to drink at the Yong Shing? 

15        A.   She had mentioned -- she had stated she 

16   had a glass of wine and a Mai Tai. 

17        Q.   Okay.  What other statement did she make 

18   that you recorded? 

19        A.   She shouldn't have been driving, quote, 

20   unquote. 

 

19. On March 24, 2017, Randy put six (6) ounces of wine in Erin Hubbell glass. (See the 

Deposition of Loo Meng Cheah, page 41 lines 3-5 attached hereto as Exhibit 3) 

 

Plaintiff’s Response 

Not disputed that he testified to this information. 

 

20. On March 24, 2017, Erin came in with her friend Jessica. He gave her wine. Erin didn’t seem 

any different, like intoxicated or anything like that.  (See the Deposition of Loo Meng Cheah, 

page 16, lines 17-24 and page 17 1-2 attached hereto as Exhibit 3) 

 

Plaintiff’s Response 

Not disputed that the deponent testified to his opinion. 

 

21. Randy recalled that on the night in question Hubbell came into the bar with her friend 

Jessica, and that Hubbell “seemed fine”, not intoxicated, she “spoke fine”, “she act fine”. 
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(See the Deposition of Loo Meng Cheah, page 16, lines 17-24 and page 17 1-2 attached 

hereto as Exhibit 3) 

 

Plaintiff’s Response 

Not disputed that the deponent testified to his opinion. 

 

22. The sale receipt from Yong Shing dated March 24, 2017.  (See receipt authenticated by the 

deponent and marked as Exhibit 4 by plaintiff’s counsel at the deposition of Michael Chao, 

page 36, line 24 and page 37, lines 1-14 attached hereto as Exhibit 2) The receipt attached 

here as Exhibit 2A 

 

Plaintiff’s Response 

Not disputed. 

 

23. Ms. Hubbell did not have more than one glass of wine while at Yong Shing.  (Deposition of 

Erin Hubbell, page 16 Lines 6-8, attached hereto as Exhibit 4 and See Twenty-One Corp.’s 

Answer to the Plaintiff’s First Amended Complaint, ¶ 16-25 attached hereto as Exhibit 1) 

 

Plaintiff’s Response 

Disputed.  See Exhibit 7, Auburn Police arrest report, page 3: 

 

 
 

See also Exhibit 5, deposition of Officer Kaperonis: 

 

0718Kaperonis_Spiros, (Page 13:6 to 13:20) 

                            13 

 6    Q.   Okay.  And then you talk about your 

 7   conversation where she admitted to drinking that 

 8   night? 

 9        A.   Yes. 

10        Q.   And she told you she was coming from the 

11   Yong Shing; is that correct? 

12        A.   Yes. 

13        Q.   What did she tell you about how much she 

14   had to drink at the Yong Shing? 

15        A.   She had mentioned -- she had stated she 

16   had a glass of wine and a Mai Tai. 
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17        Q.   Okay.  What other statement did she make 

18   that you recorded? 

19        A.   She shouldn't have been driving, quote, 

20   unquote. 

 

See Exhibit 11 – plea hearing for Erin Hubbell: 

 

2018 03 14 hubbell, (Page 5:3 to 5:24) 

                             5 

 3            He asked her if she was drinking that 

 4        night.  She said yes and that she had just come 

 5        from Yong Shing.  He asked her how many drinks 

 6        had she had.  She stated that she had a glass of 

 7        wine and a Mai Tai.  She stated that she should 

 8        not have been driving at that point.  She did 

 9        admit to driving the motor vehicle. 

*** 

19    THE COURT:  Did you hear what the 

20        prosecutor just said? 

21                MS. HUBBELL:  I did. 

22                THE COURT:  Is that basically what 

23        happened? 

24                MS. HUBBELL:  Yes. 

 

 

Further, exhibit 2 shows a purchase of alcohol only, no food.  Ms. Hubbell ended up meeting 

a group of regulars at the bar who could have provided her additional drinks – a violation of 

Yong Shing’s rules:  See exhibit 3 

 

0724Cheah_Loo Meng, (Page 50:1 to 50:16) 

                            50 

 1                  You mentioned when Ms. Hubbell came 

 2   in that night on March 24, 2017, she was talking to 

 3   other people at the bar that she knew; is that 

 4   correct? 

 5        A.   Yes, that's correct. 

 6        Q.   Who were the other regulars that she was 

 7   talking to? 

 8        A.   There's a whole bunch of them.  There's a 

 9   lot of people at the bar, but I don't particularly 

10   remember who they are.  But I know one of them is 

11   John and then -- and then she came in with Jessica, 

12   and then they just hang out in the front of the bar 

13   with a whole bunch of people. 

14        Q.   Okay.  And you don't know who the other 

15   bunch of people are? 
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16        A.   I don't quite particularly remember. 

 

 

0724Cheah_Loo Meng, (Pages 61:24 to 62:12) 

                            61 

24        Q.   The 3-24-17 when she -- you said she was 

                            62 

 1   in the front of the bar talking to a bunch people. 

 2   You don't remember who the people are? 

 3        A.   Not remember. 

 4        Q.   Okay.  Was Jessica with her when they were 

 5   talking? 

 6        A.   Yes, Jessica -- Jessica, yes. 

 7        Q.   Okay.  Was she standing in the same group 

 8   of people, or did she float off? 

 9        A.   She on and off. 

10        Q.   Okay.  And she carried around her Mai Tai, 

11   or did she leave it on the bar? 

12        A.   I don't quite remember. 

 

24. Jessica, Ms. Hubbell’s friend at the Yong Shing Restaurant on March 24, 2017, was served 

one Mai tai.  (See the Deposition of Erin Hubbell, page 12 Lines 22 and 23, attached hereto 

as Exhibit 4)  

 

Plaintiff’s Response 

Not disputed that this was the testimony. 

 

25. On March 24, 2017, Randy estimated that including patrons at the tables/booths, there were 

between 40 and 50 people in the bar area that night. (See the Deposition of Loo Meng Cheah, 

page 72, lines 3-7 attached hereto as Exhibit 3) 

 

Plaintiff’s Response 

Not disputed. 

 

26. On March 24, 2017, Randy looked around the bar a few times while working and saw 

Hubbell a few times but did not see that she was acting like she was intoxicated.  (See the 

Deposition of Loo Meng Cheah, page 21, lines 18-24, page 22, lines 1-4, and lines 18-24, 

page 23, lines 1-5 and Page 24, lines 8-10 attached hereto as Exhibit 3). 

 

Plaintiff’s Response 

Not disputed that the deponent testified to his opinion. 

 

27. While at the bar Randy observed Erin Hubbell talking other people that she knew, one of 

them was John and they just hung out in the front of the bar. (See the Deposition of Loo 

Meng Cheah, page 50, lines 1-13 attached hereto as Exhibit 3. 
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Plaintiff’s Response 

Not disputed that there was testimony that she was with a group of regulars. 

 

0724Cheah_Loo Meng, (Page 50:1 to 50:16) 

                            50 

 1                  You mentioned when Ms. Hubbell came 

 2   in that night on March 24, 2017, she was talking to 

 3   other people at the bar that she knew; is that 

 4   correct? 

 5        A.   Yes, that's correct. 

 6        Q.   Who were the other regulars that she was 

 7   talking to? 

 8        A.   There's a whole bunch of them.  There's a 

 9   lot of people at the bar, but I don't particularly 

10   remember who they are.  But I know one of them is 

11   John and then -- and then she came in with Jessica, 

12   and then they just hang out in the front of the bar 

13   with a whole bunch of people. 

14        Q.   Okay.  And you don't know who the other 

15   bunch of people are? 

16        A.   I don't quite particularly remember. 

 

 

0724Cheah_Loo Meng, (Pages 61:24 to 62:12) 

                            61 

24        Q.   The 3-24-17 when she -- you said she was 

                            62 

 1   in the front of the bar talking to a bunch people. 

 2   You don't remember who the people are? 

 3        A.   Not remember. 

 4        Q.   Okay.  Was Jessica with her when they were 

 5   talking? 

 6        A.   Yes, Jessica -- Jessica, yes. 

 7        Q.   Okay.  Was she standing in the same group 

 8   of people, or did she float off? 

 9        A.   She on and off. 

10        Q.   Okay.  And she carried around her Mai Tai, 

11   or did she leave it on the bar? 

12        A.   I don't quite remember. 

 

28. Randy saw Erin Hubbell talking a person named John, who came into the bar fairly regularly, 

who was a police officer named John McLean.  (See the Deposition of Loo Meng Cheah, 

page 54, lines 22-23 and Page 55, lines 1-11 attached hereto as Exhibit 3. 

 

Plaintiff’s Response 

Not disputed that this was the testimony. 
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29. When Randy saw Erin talking to Officer McLean, she did not show any signs of intoxication.   

(See the Deposition of Loo Meng Cheah, Page 55, lines 12-21 attached hereto as Exhibit 3. 

 

Plaintiff’s Response 

Not disputed that the deponent testified to his opinion. 

 

30. On the night of March 24, 2017, Randy did not see any evidence that Erin Hubbell took a 

drink from any other customer that night (See the Deposition of Loo Meng Cheah, page 72, 

lines 8-12 attached hereto as Exhibit 3) 

 

Plaintiff’s Response 

Not disputed that the deponent testified to his opinion. 

 

31. Randy, watched Erin Hubbell walk toward the lobby of the bar where it exits into the lobby 

with Officer John McLean and “at that point she did not appear to show any signs of 

intoxication”. (See the Deposition of Loo Meng Cheah, page 55, line 22-24 and Page 56, 

lines 1-19 attached hereto as Exhibit 3).   

 

Plaintiff’s Response 

Not disputed that the deponent testified to his opinion. 

 

32. Jessica and Erin Hubbell left Yong Shing at the same time and each got into their own cars.  

(See the Deposition of Erin Hubbell, page 13, lines 14-20 attached hereto as Exhibit 4) 

 

Plaintiff’s Response 

Not disputed. 

 

33. Eric Salmonsen, the plaintiff, is a resident of Worcester, Massachusetts who on March 24, 

2017, was operating a motor vehicle in a westerly direction on Auburn Street, Auburn, 

Massachusetts at approximately 8:55 pm.  (See Plaintiff's Amended Complaint )  

 

Plaintiff’s Response 

Not disputed. 

 

34. Erin Hubbell got into her car and drove in an easterly direction on Auburn Street, Auburn 

Massachusetts (See Plaintiff's Amended Complaint)  

 

Plaintiff’s Response 

Not disputed. 

 

35. The last thing that Erin recalled before the crash was…. she leaned over and was feeling 

around in her pocketbook, crossed the double yellows onto the wrong side of the road and 

struck the vehicle driven by the plaintiff.  (See the Deposition of Erin Hubbell, page 17, lines 

6-14 attached hereto as Exhibit 4) 
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Plaintiff’s Response 

Not disputed that Ms. Hubbell drove her vehicle onto the wrong side of the road and struck 

Mr. Salmonsen’s vehicle in a head-on fashion.  See Exhibit 8, the police crash report. 

 

As for the issue of leaning over to get her cell phone, there is no mention of that in the arrest 

report (Exhibit 7), the crash report (Exhibit 8), in the booking video (Exhibit 9), or her plea 

colloquy (Exhibit 11).  Ms. Hubbell claims that the plaintiff drove onto the wrong side of the 

road and struck her vehicle (Exhibit 9, approximately 21:33 minutes). 

 

36. Approximately one week later, Randy was told that Erin Hubbell was involved in a car 

accident by another bar regular, Spiros and that she was not charged with DUI.  He said he 

found some nips in the car. (See the Deposition of Loo Meng Cheah, page 14, lines 20-24 

and Page 15, lines 1-24 and page 16, lines 1-5 attached hereto as Exhibit 3) 

 

Plaintiff’s Response 

Not disputed that the bartender testified to a conversation. 

See Exhibit 10 – Criminal Docket – Admission to Sufficient facts for OUI-L causing serious 

bodily injury and Exhibit 11 – Plea hearing transcript. 

 

37. Michael Chao was not aware of the incident giving rise to the plaintiff’s complaint until he 

received a letter from plaintiff’s counsel notifying him of the potential claim.  See the 

deposition of Michael Chao, page 15, line 15-22 attached as Exhibit 2) 

 

Plaintiff’s Response 

Not disputed that he testified as such.  However, Mr. Choa (Rule 30(b)(6) representative also 

testified that his manager knew of the incident prior to the receipt of the letter.  See Exhibit 2: 

 

0724Chao_Michael, (Pages 37:19 to 38:3) 

                            37 

19        Q.   Okay.  How do we know this is 

20   Ms. Hubbell's receipt? 

21        A.   Because when I received the letter, so I 

22   went to talk to Randy, know anything about it.  So 

23   Randy told me he already know did the accident 

24   because he -- the police came and talked to him. 

                            38 

 1   Police is regular customer, too.  That's why I ask 

 2   him, and he know what I talking about, and he 

 3   printed the receipt for me. 

*** 

                            44 

11       Q.   Okay.  You said Mr. Cheah was the head 

12   bartender that night? 

13        A.   Yes. 

14        Q.   Is he a manager?  Is that his title? 

15        A.   Yes.  Since I moved to the new location.  
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38. Officer Spiros Kaperonis was called for a car crash at approximately 8:55 pm on March 24, 

2017. (See the Deposition of Officer Spiros Kaperonis, page 6, lines 10-13 attached hereto as 

Exhibit 5) 

 

Plaintiff’s Response 

Not disputed. 

 

39. Officer Spiros Kaperonis formed the opinion that Erin Hubbell was operating her motor 

vehicle while under the influence of alcohol. (See the Deposition of Officer Spiros 

Kaperonis, page 14, lines 2-6 attached hereto as Exhibit 5). 

 

Plaintiff’s Response 

Not disputed. 

 

40. At the scene Erin Hubbell refused a field sobriety and breathalyzer test. (See the Deposition 

of Officer Spiros Kaperonis, page 13, lines 21-24 and page 17, lines 22-23 attached hereto as 

Exhibit 5). 

 

Plaintiff’s Response 

Not disputed. 

 

41. At the scene of the “car crash” Auburn Police Officer Chipman (who also responded to the 

scene) recovered two 50ml bottles of Dr. McGillicuddy’s which is 24% alcohol by volume 

from Ms. Hubbell’s car.  (See exhibits attached and incorporated by reference in Plaintiff’s 

Original, First and Second Amended Complaint) 

 

Plaintiff’s Response 

Not disputed, but see exhibit 12 where Officer Chipmen testified: 

 

0622Chipman_Keith, (Pages 12:15 to 13:8) 

                            12 

15       Q.  Did someone do a search of the vehicle? 

16       A.  Yes, I did. 

17       Q.  That was you? 

18       A.  Correct. 

19       Q.  Could you tell us about that, please? 

20       A.  The vehicle was, stuff was thrown all over, 

21   but I located two small, 50 milliliter size, ah, 

22   containers, commonly referred to as nips, one shot 

23   of Doctor McGillicuddy's bottles inside the center 

24   console, one was empty and one was full. 

                            13 

 1       Q.  And you say inside the center console; was 

 2   the console closed? 

 3       A.  I believe it was. 
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 4       Q.  Did you find any indication that she may 

 5   have been drinking from those bottles just prior to 

 6   the crash? 

 7               MR. O'ROURKE:  Objection. 

 8       A.  I did not. 

 

 

42. On March 24, 2017, Erin Hubbell was charged with driving offenses including violation of 

M.G.L Ch. 90, 24L/D OUI-Liquor, and M.G.L Ch 90 section 24, possession of open 

container of alcohol in motor vehicle.  (See exhibits attached and incorporated by reference 

to the Plaintiff’s Original and First Amended Complaints Court Docket no.: 1and 12.) 

 

Plaintiff’s Response 

Not disputed. 

 

43. The plaintiff, Eric Salmonsen, himself, knows no facts to support the claim that Yong Shing 

overserved Ms. Hubbell on March 24, 2017.  (See the Deposition Excerpt of Eric Salmonsen, 

page 147 lines 23-24, page 148, lines 1-24 and page 149 lines 1-2 attached hereto as Exhibit 

6). 

 

Plaintiff’s Response 

Not disputed. 
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#ERIN.JESS
Yong Shing

90 Auburn Street
Auburn.NA 01501

Phone (508)832-0622

*** Reprint (1) w
Date: Mar, 24, 2017 Time; 08:44PM
Server: Randy
Bill: 0367 Table : ERIN.JESS

1 Ab Mai Tai 7.24
1 Cabernet (GLS) 5.60

Subtotal 12.84
XMeal Tax 0.90

Total 13.74

Cash 20.00
Change (6.26)

Open Time : Mar 24, 2017 08:01PM

Thank you, come again.
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COMMONWEALTH OF MASSACHUSETTS 

 

Worcester, ss. Worcester Superior Court 

Civil Action No. 1885CV0630-D 

 

  

Eric Salmonsen 

Plaintiff 

 

v. 

 

Erin Hubbell and Twenty One 

Corp 

Defendants 

 

Plaintiff’s Memorandum in Opposition to 

Twenty One Corp’s Motion for Summary Judgment 

 

 Now comes the plaintiff and moves this Honorable Court to deny the defendant’s motion 

as there exists a genuine issue of material fact on both counts, the dram shop count and the 

negligent security/failure to follow their internal rules count.   

Basic Additional Facts of the Crash 

On March 24, 2017, Ms. Hubbell went into the bar at Yong Shing and consumed at least 

one drink. (Exhibit 4, pages 10-11).  Ms. Hubbell later told the police, and the court in her plea 

hearing, that she drank a glass of wine and a Mai Tai. (Exhibit 5, page 13).   She closed her tab at 

8:44 pm, but it is unclear when she left the bar or if she had other drinks that were not on the tab.  

(Exhibit 2A).  She was seen prior to the closing of her tab with a group of regulars in another part 

of the bar. 

 The Auburn police received a call at 8:55 pm, 11 minutes after closing her tab, of an 

automobile crash. (Exhibit 8).  The crash occurred near 185 Auburn Street, Auburn.  (Exhibit 8).  

The Yong Shing is located at 90 Auburn Street, Auburn.  (Exhibit 2, page 10 line 19). 
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 At the scene, Ms. Hubbell stated, (Exhibit 5, deposition of Officer Kaperonis): 

0718Kaperonis_Spiros, (Page 13:6 to 13:20) 

                            13 

 6    Q.   Okay.  And then you talk about your 

 7   conversation where she admitted to drinking that 

 8   night? 

 9        A.   Yes. 

10        Q.   And she told you she was coming from the 

11   Yong Shing; is that correct? 

12        A.   Yes. 

13        Q.   What did she tell you about how much she 

14   had to drink at the Yong Shing? 

15        A.   She had mentioned -- she had stated she 

16   had a glass of wine and a Mai Tai. 

17        Q.   Okay.  What other statement did she make 

18   that you recorded? 

19        A.   She shouldn't have been driving, quote, 

20   unquote. 

 

During her plea hearing, she stated, (Exhibit 11) 

 

2018 03 14 hubbell, (Page 5:3 to 5:9) 

                             5 

 3            He asked her if she was drinking that 

 4        night.  She said yes and that she had just come 

 5        from Yong Shing.  He asked her how many drinks 

 6        had she had.  She stated that she had a glass of 

 7        wine and a Mai Tai.  She stated that she should 

 8        not have been driving at that point.  She did 

 9        admit to driving the motor vehicle. 

*** 

19    THE COURT:  Did you hear what the 

20        prosecutor just said? 

21                MS. HUBBELL:  I did. 

22                THE COURT:  Is that basically what 

23        happened? 

24                MS. HUBBELL:  Yes.  
 

Ms. Hubbell testified her last drink was at the Yong Shing, and that she did not drink from 

any open containers of alcohol found in her automobile, (Exhibit 4) 

0810Hubbell_Erin, (Pages 14:19 to 15:03) 

                            14 

19        Q.   All right.  The question I have is, from 
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20   the time you left the Yong Shing to the mile or so 

21   down the street from the crash, did you drink 

22   anything from either of those bottles? 

23        A.   I did not. 

24        Q.   Okay.  So according to your plea hearing 

                            15 

 1   the last place you had a drink was at the Yong 

 2   Shing; is that correct? 

 3        A.   Correct. 

 

Officer Kaperonis formed the opinions that she was under the influence of intoxicating 

liquors and that she was visibly intoxicated, (Exhibit 5, page 12, line 6 to page 13, line 5 below 

and exhibit 7 – Arrest report.) 

0718Kaperonis_Spiros, (Pages 12:6 to 13:5) 

                            12 

 6    I'm looking at Page 1 of the narrative, 

 7   which I think is Page 3 of the exhibit.  Down one, 

 8   two -- fifth paragraph, you talk about having a 

 9   strong odor of alcoholic beverage from her breath; 

10   is that correct? 

11        A.   Yes. 

12        Q.   Slurred speech? 

13        A.   Yes. 

14        Q.   Do you remember what she said that made 

15   you think that her speech was slurred? 

16        A.   I don't recall our conversation. 

17        Q.   I know it's been a year-and-a-half. 

18        A.   Yeah. 

19        Q.   But -- and glassy eyes.  And then it says, 

20   appeared to be unsteady on her feet.  So at some 

21   point she would have exited the white Chevy 

22   Traverse? 

23        A.   Yes. 

24        Q.   All right.  Can you tell me what you 

                            13 

 1   observed that made you believe she was unsteady on 

 2   her feet. 

 3        A.   I don't really get into it too much on my 

 4   report, but obviously when she got out, she must 

 5   have stumbled, you know. 

 

 Ms. Hubbell was charged with and admitted to sufficient facts to OUI-L causing Serious 
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Bodily Injury and Operating a Motor Vehicle Negligently so as to Endanger the Lives and Safety 

of the Public.  (Exhibit 10). 

Page 87 


	DAR
	Table of Contents
	Table of Authorities
	Request for Direct Appellate Review
	Prior Proceedings
	Statement of Facts
	Issues Presented
	Argument Issue 1
	Argument Issue 2
	Reasons for Direct Appellate Review

	Addenda
	A Second Amended Complaint
	B Expert's Report
	C MSJ Decision
	D Docket Entries
	E Statement of Facts


